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IN THE SENATE OF THE UNITED STATES.

JANUARY 28, 1888.~Ordered to be printed.

Mr. Howarp, from the Committes on the Judiciary, submitted the
following

REPORT.

‘The Commitlee on the Judioiary, to whom was referred the recolution of
the Senate of the 16tk ultimo, in the following words, to wit: **Resolved,
That the Comniilles on the Judiciary be instructed lo inquire whether

the ‘%)raclxc'co. which to some exlent prevails in some of the departments
of the government, of appointing officers Lo fill vacancies which have not
ocourred during the recess of Congress, but which existed at the preved-
ing session of Congress, s in accordance with the Constitution; and if
not, what remedy shall be applied.”’ beg leave lo veport: '

The state of fucts puggoested by the resolution is, that in some of the
deputtments vacanaies havo existed in offices during the session of the
Senate, and have been filled by appointments made by the President
during u sibsequent recoss of the body; and the committee are in-
structed to inquire whether the appointments thus made in the recess
are authorized by the Oonstitution of the United States. .
_ This instriction plainly roquires tlie committee to give their opin-
ion to the Senate touching the true intent and meaning of the third
clause of the second section, article 2, of the instrument. That
clause is in the following words: ‘‘The Président shall have power
to fill up all vacancies that may happen during the recess of the Sen-
ate, by granting commissions which s"all expire at the end of their
next session.’’ | ‘

.Tlxe preceding oclause sets forth in very cleur terms, needing, we
tluqk,‘no interpretation, the mode in which an office shall boglled,
or, in.other words, receive the incumhent. who is to perform its funec-
tions und enjoy its.privileges and emoluments. It declares that ‘‘he
(the Presidentg shall have power, by.and with the consent of the.Senate,
to make treaties, provided;two-tf)irds of the Senent conour; and he shall
nominate and, by and with.the ddvice and conseit,of the Senate,.shall
appoint. ambagsadors, other public. ministers and consuls, judges of
the Supreme Court, and all other officers of the United States.whose
appointments are not hersin otherwise jprovided for,,and which shall
.be gstablished by law; but the Oongress may by law vest the gppoint-
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ment of such inferior officers as they miay think proper in the Presi-
dent alone, in the courts of léw, or in the heads of departments.’”
The resolution before us ‘does not relate to those irferior offices
which may be filled withoiit the consent of the Senate, but evidently
to such only aa‘require their advice:and consent.. It is.cbviats; from
the language we have quoted, that the responsibility of the Senate, in
respect to the fitness of a person to be designated by tlia President
for un office, differs in no respect or degree from his own responsi-
bility; for it is olear from the langnage, thit to authorize such person
to enter upon and take possession of the office, there must be a con-
ocuriénce of the Senate in thie designation. This concurrenoe, in"con«
templation of the Constitution, .is” just as indispensable as & nominu-
tion ‘by the President, and both are pluinly made conditions precedent
to the oxetoise of thoe right of the Presidunt to appoint. The Senate,
should they see fit, might, doubtless, give in advance their advice and
consent to a .Eurticular nominntion, and the President miglit after-
wards make the nomination, and then the appointment; though it
would seem from the language that the Prosident is first to nominate,
and the Senate then to act; and such we believe to have beon. the
general praotice. But it is entirely clear that neither the President's
nomination nor the Senate’s advice and consent thereto cun of them-
selves confer-upon the person any right to the office—a right which
acorues,.only when the President has made the-appointment. - And it
is quite plain that this preliminary action of the Senate upon a par-
ticular nominationi was regaided by the framers of the instrument as-
an important saféguard and essential protection against the induction
into office of an unfit person. It wus presumed by the framers that
the Senate, m‘ade"u? of members from sach of -the States, would possess
local and persondl information touching the qualifications of .persons
for oftice, enabling them to correot any error the President might
commit in liis selections ; and they dre therefore charged with the
duty of examining and pnesing nupon the fitness and propriety of his
selections, Thoy were set as a ocheck upon him, and in this respoot
posreiis & power of precisely the same nature and the same nocessity
as that of one house of Oongress upon the other in the enactment of
laws ; anud we oannot hesitate to regard this power and duty of the
Senate as one of the high conservative principles of the Qonstitiition
for the protection and security of the public interests; und the purity,
intelligence, and integrity of persons charged with'the administration
of the government in its various branches. And we do not suppose
there has ever been or ever can be any serious denial that such was
the object of the cluuse. It would, indeed, be diffioultto conceive of'a
different objeot,  Aud so important in the judgment of the conven-
tion ‘was the attainment of this high objeot, that, so fur as languege
was cupable, they probibited an appointment to be made until it
should first have been advised and assented to by the Senate—with
the single exception of cases of vacanoy happening during the recéss
of the Senate. , :
'l‘he'te‘rq vacanoy is well understood : it is the want of an incum-
bent authorized to perform the functions of the office. - It may happen
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by deuth, resignation, or any otlier itanner the'statute may point out}
and practically; under tlie Oonstitition, it has been held to occur by
virtite of the act of removal by the President of one incumbent and
the appointmont of ‘another to his- laco. : R

The Constitution provides that whiers a vacancy shall happen during’
the recess of the Senate, the President may fill it up. by granting o
cominisaion, which shall expire at the end of their next session,

This clnise conveys all the power the President possesses to-ap-
point to and fill an office withiout the advice and consent ‘of the Sen-
ate, except in cnses of inferior officers, where Congress may, if
they see fit, give him the power. It contemplates the mere tempo-
rary invostiture of a person with the office for present and temporary
convenience, but which investituro absolutely ceases on the happen-
ing of a future event, namely, the end of the next session of the
Senate. When this event has happened, the commission, ipso facto,
ceases to opurate, or to impart uny authority whatever to its possessor,
Thus we find the exact termination of the temporary appointment
whiuh the Prosident may make under the clause in question.

The next %uestion to be solved is, When must the vacancy, which
may thus be filled and the appointment to which is thus found to ter-
minato, acorue or spring into existence? Muy it begin during the
gession of ‘the Senate, or must it have its beginning during the re-
cess? Woe tliink tho langunge too olear to admit of reasonsble doubt,
and that, upon principlos of just construction, this period must have
its inceptive point after one session has closed und before another
session has begun. It cannot, we think, be disputed that the period
of time designated in the clause as ‘* the recess of the Senate,’’ in-
cludes the space beginning with the indivisible point of time which
next follows that at which it adjourned, and ending with that which
next precedes the moment of the commencoment of their next ses-
sion. ,This is the plain, popular meaning of the expression; aud we
dare not, in a question of so much moment, depart from that ancient
and sound rule for the interpretation of statutes and constitutions,
whioh requires that words which are not technicul shall receive their
ordinary pepulat meaning. And we might observe in this connexion
that the use of the word **duting,’”’ before '‘recess,’” implying o
definite beginning and a definite end, seema to leave no room to
doubt as to what was the period of time meant.

_The committee are quite awure, however, that, in order to bring a
vaounoy which has not sprung into existonce during the precise
period we have mentioned, within this temporary power of the Pres.
ident, the word ‘‘happeu'’ has beon so construed us to embrace, in
its mouning cuses where the vincuncy or the ~ndn-occupanoy has com-
menced te exist not within the period of recess but within the period
31’ session. Attorney General Wirt, in an opinion given to President
”.ACl). Adams in 1828, gives the following explicution of the phrase:
A | vacancies that muy happen during the recess of the Senate.!’

The most natural sense of this term,’’ he observes, '*is to chance
to‘ff"all out, to take place by sccident. But the e;:pression is not
perfectly clear. It may mean happen to take place; that is, to orig-
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indts; unider which'dense thé Président would not have the-power to:
fill the vdcancy:’ It may menn, aldo,’ without violefice to the sende;
‘Happen to'exist,’ wiider which sense thie President would have the
right to fill it by his tendporary commission. Which: of these two-
gensea ' is to be fét'('eri-ed"’?""l‘_hej firdt seems to me most nccordant
with- the latter of the Qohstitution ‘the second, most'accordant with!
its reason- and spirit; The ieaning of the- Constitution seems to me
to redult ih this: that the Predident alone ‘cintiot'make a permahent:
appointment to those offices; that to.render the dppointmont perma-
nent; it niist recvive the consent of the Senate; but that whenever a.
vaciiicy shall exist which ‘the public 'intere.sts require to bo imme-
diatély filled; and in flling which the advice and- consent of the:
Seiigte cannot be immediitely asked because of tlieir rocess, ' the
President shall have tho power of fliling it by un-appointment to
contitiue only until the Sendto shall have presed upon itj or, in the-
language of the Constitution, till the end of the next session, The:
sibstantiil purpose of the Constitiition was to keep these offices
filled ; and powers ndequute to this purpose were intendéd to be-
conveyed. But if the President shall not have the power to fill »
vacancy thus circumstanced, the powers are inadequate to the pur-
pose, and the substance of the Constitution will be sacrificed to a.
dubious conatruction of its letter,”” * * * “Now, if we interpret.
the word “happen’ as boiiig merely equivalent to *happen to exist,’
(28 I think we may legitimately do,) then all vacancies which, from.
any castialty, happen to exist When the .Senate carinot be consulted
as to filling them, may be temporarily filled by the President, and-
thé whole purpose of the-Constitution is completely accomplished.”’

However greit may be otir admiration for the distinguished source
of this roasoning, we are’ unable to see its correctness, or to conour
in ita conclusion, 1f it bo true that the suhstanthtl{mrposo of the
Oonstitution was to keep theus offices filled, it is e‘<}‘ual y true that its.
substantial purposo required that they should be fliled by competent.
and fit persons, and that to insure this result the opinion of the Sen-
ate must be appenled to and takon in all cases except vacanocies
which’ océur during the recess, when, of course, they cannot not or be
consulted, The language of Mr, Wirt leaves it to be inforred that
the filling of tho office was the only groat and paramount purpose.
In this we think his argtiment casts out of view "the qualifications’ of”
the incumbent, or nt lenst treats them as mere incidents- without spe-
oful importance, and entitled to no weight in_interpreting the pro-
vision,. WS¢, on the contrary, hold these qualifications to be of the:
highest and ‘gravest importance, weighing heavily ngninst the artifi-
olal interpretation he gives to the language. Why were the advice:
and'consent of the Senate required at ull, but for the purpose of ae-
certdining and passing judgment upon . these qualifications? . And
why, especially, was the giving of this advice and consent made a
condition précedent—n sine gua non—to the appointment? If the long
list of government defaulters, whose corrupt principles and practices.
hive for the last thirty years so deformed our politics and our history
as to make the succeestul plundering of the pubrio money nlmost a laud--
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able achievement in the minds of viulgar partisans 3 if these petty
offeriders, and their reeking memuvies,-are not sufficient to demon-
strate that one greut object of -the ‘intervertion of the Senate was to
securé fitness and honesty in the incumbents of office, we have but to
tarn our eyes to the stupoiidous acts of fraud, felony, and treason
committed even by the membets of the President’s 'cabgtibt-‘durltig the
hatchiiig-of the conspirdcy wlich has now taken on fhe form of open
and bloody rebellion. Had the Senate; né'a body, done their whole’
duty required by the COotistitution, thie bad men who were confirmed
as membets of Mr. Buchanan’s admiulstration could not have plotted
treason in his onbinet and before his eyes: : -
Nor can we concur in the idoa thut the ' menning of the Oonati-
tulion seeins to result in this: .thut the Prusidont nlone cantiot
muke o permanent appointmeiit to these offices, and that to render
the appointment permancnt, it must recoive the consent of the
Senwte.””  What is intended by this rather loose phruscology is,
doubtless, that there iy a difference between the full official term
established by law arid tho temporary term produced by tlie occur-
rénce of u vacancy; but it is obvious etiougg that this is merely &
difference. of time, not in funotions or duties, which ure the awmne in
l‘)?th.;(_mses’; t}t)d the mere calling the appointment in the one case
. porthanent,’ and in the otlier not, would seem to be u very unsatis-
fuctory mode of deducing power to the President under the Oonsti-
tution, It is in venlity only the invention of u phrase not contanined-
in: the text, giving it an effect which the text itself, by the ordinary
rules of interpretation, forbids, No instrument could long endure
such experiments, -The rights secured by it would become the sport
of interested ihgenuity, and language itself ‘& snare, '
Wo equallydissent from tho constritetion implied by the substi-
tuted reading, ‘‘huppened to exist,” for the word ‘' happen’’ in the
clugse‘. To say thnt an evelit which is to ‘‘huppen’’ during a given
gelgod of time mny logicglly be an event which does not happen
uring that period, but during another and an antorior period 'segms
tous to be o porversion of language. ‘*Happen to exist,” ue here’
?P;Et?gggt?i) ehfaiiﬁz}:i?; ’is_ p‘la.inly iintended as the equ'ivalent of
. . 1g,’! or **in existetice,’’ | imply
stl!:;:::il;)n;r%(:gs not.).(;ﬁcor;‘tii;‘imnce-or prolon"gat?{gg (f? fﬁfdeﬁgnl'?fﬁi
# point of tim it 1
-{;l;té uzaf?‘ﬁgg{) that is to * happ?a’nl.l’l; tera%rrtt\(ijdltg')?m?%?:ﬁt ﬁﬂmhwli;:
degun and become complote, must be suid to huve hap
if vacanoy otice exists, itl'i ald to huve happoned. ' Bub
, \noy , it has in It s for it is in i o
:ll::!:ggti(:nip';;at é':r‘e'nt. It implies nc:‘:ol:::,uﬁftsfg; oftpiﬁf, l:citnt;nt:: 1‘::‘:
08 1t, but tu ia coln an < i
bl poin’t. it :Bl?l?':oit;il tmlc)l 1;;, complote and perfect at an indivisi-
oxist of timo, like the beginning or end of a recess. Once in
istence, it hds happened, and the mere contir : o
of things which the osoarror continuance of the condition
ing the most he occurrence produces, cannot, without. confound-
o iy, b Wk o Wetad sl st
thelr reces., . Wirt seems to have doné. The words **durii
“happer‘:‘?’a' Tgl;evﬁ::)nly‘mtended to qualify and limit tbed‘:.:ifg
cy is to happen during their vecess. Now,
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' iy (as Mr. Wirt
f ‘the vacanoy the President is autherized to fill may (as Mr. Wir
fnghl?is' ‘sucoeg;ors* contend) take place indifferently during the re;egr:
or during the session, is it not evident that no n’x:aamng or e“ec
whatever is given to the words ‘*during their recess?’ Aro not tiose
words practically expuniged from th‘e_anst-xtutnon? o
Again, we see no propriety in forcing the langunge from its popu-
lar meaning in order ‘to meet and fulfil one cqnte.ssedlyr great pur-
pose, (the keeping the office Afilled,) while_there is plainly another
purpose of equal magnitude and importance (ftting “quilifications)
attached to and insepurable from the former. In such .o caso the
argumeiit ab inconvenienti has no force, because -the unticipated
evils on the one hand are counterpoised by those on the other, .
But this forced and unnatural interprétation becomes more mam-
fest in its results, Those results would guickly open the way to u
practical deprivation of ‘all power of the Senate over executive ap-
pointments. For if the President may in the recess appoint to and
Il an office which duriig a session of the Senate wus vacant, he
may omit to make any nomination at a subsequent ression, and at the
close of it again appoint him under tho idea of filling a vacuncy, and
80 on {ronr session to session, In the hands of an ambitious; corript,
or tyraunical executive, this use of the power would soon bring about

the very stato of things which the Constitution o carefully guards
against, by requiritig, in express torms, that the advice of the Senate
shall first be taken, and its consent obtdined. before an appointment
shall b made. We do not hesitate to say that this great safeguard
of the public rights, itterests, und pence is practically prostrated and
destroyed by the insidions and, to our minds, totally unfounded con-
struction which has been forced upon the clause. ‘
The committee, in considering the subject, have not overlooked tho
subséquent opinion given by Mr. Attorney General Taney, in 1832,
and that of Mr. Legaré in 1841, Although the latter thinks the
question one of no difficulty, and it is, in his mind, so plain as to
‘*admit of no doubt, whether it be considered as one of pure legal
soience,- or as matter of public expediency,’’ he carefully uvoids
putting it upon the ground taken by Mr. Wirt, that the word *‘hap-
pen’’ may be construed to mean ‘‘happen to exist;"’ which, us was
too plain, at once revolutionized not only the letter but the apparent
intention of the clause; but, with & far more adventurous spirit of
interpretation, puts the claim of power upon tlie provision that the
President ‘'shall tuke care that the laivs be faithfully executed.”’
~If this be the proper location of the power; if, ,wflen an office has
been created by Congress, and, for any cause, whether his own omis-
sion to nom nate or the Senate's refusal to confirm, or the death or
resignation of an incumbent, the office is vacant, he may fill it under
the idea that this clause gives him a subatantive ower, it is quite
clear that the other provision,which curbs and shacklés him with the
advice and consent of the Senate, is rendered entirely inoperative and
nugatory. But the mimple statement of Mr. Legaré's proposition
seems to us to curr% with it its own refutation, and we thorefore dis-
miss it, with the obvious remark that this clause is only intended as
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a requirement upon the Executive that he shall, so far as it depends.
on him, see to it tliat the laws are exected faithfully, in the manner
and by the means which thay themselves proscribe, ot by any means
which he may see fit to adopt, unknown to the laws. L
We nre aware that this construction-has been, from time 'to time,
sanotioned by Attorneys General, und, as recently as 1865, by Mr.
Oushing; and that the Bxecutive has, from time to-time, practiced

upon _it. We are-also aware of the:great weight which snch & con-

tinued practicil construction is entitled to in considariiig the meéiining
and intent of & doubiful clause in & publicact. Bnt we have not been

uble to convince ourselves that such-is the charavter of the provision.

We think the linguiige too pliin-to admit of a doubt or to ieed inter-
protation; and where such is the case, the languige must: ot be
wrested from its naturdl sense to avoid a supposed inconvenience,

And it’is quite'apparent, froii all the argumerits of the Attorneys
General; that the real foundation of their conclusions is the assumed
inconvenience to the public service of permitting an office to remaif’
vacant during the recess, where the vacanoy has happened during
the session and remains unfilled at its close. , v

‘Oases, it is true, may occur, as they have occurred, wher® a: vacanoy
may subsist aftér the session in consequence of the refusal of the
Senate to consent to, or of its omission to act upon, 4 nominntion; and
exactly the same inconvenience may result, as it lias on numerous
occasioiié ‘resulted, from the omission of the President to send in'a
nomination. It is also an incotiveniénce that a vaciiney, should con-
tinue for any length of time, whether occtirring during the session or
the rocess, and yet vacancies must, from the very nature of the case,
thus continue for a longer or shorter period. A similar inconvenience
must necessarily have happened if the Sehate had had no powor
whatever over appointments, and ocours from necessity in the most
absolute governments. It is unavoiduble. All this, howevor, was
cleatly foreseen by the framers of the Conatitution when they used
the language giving the power; and it atrikes us as far'more rational
to conclude that they regarded this témporéry inconvenieiice as out-
weighed by the advantage they had secured by requiring all appoiit-
ments to office, except in cases of vacancy happening. in the recess,
‘to receive the sanction of the Senate. Their ‘plun’came as near to
perfection as the nature of the cuse and the preservation of any
effective power on the part of the Senate would admit.

If, however, it should ever be found that in the pructical operation
of the rule which we agsert in opposition to the construction so loig
given' to the clause serious inconveniences occur; we cannot doubt the
power of Congrees to provide a rémedy of far safer spplicntion tlidn
the assumption of & power by the Exeoutive not, in our opinion;
granted by the Constitiition. We see no objection whatever to the
endotment of a law which shall, whenever a vacancy or non-oceu-
panoy shall ocour during the session in any important office, and the
public interests are likely to suffer before it can be supplied by the
JOl{lt action of the President and Senate, enable the Presjdent to
order the duties to be performed by some public officer to whose ap-
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pointment the Senate has already consented. Thia should, of course,
be done under proper guards and restrictions for the protection of
the rights of the public. A general act embodying the necessary
provisions could, in our opinion, afford as complete n remedy a8
the nature of things is possible, and remove forever all ground of
complaint. growing out of the exercise of the at least very doubtful
power in“question. “ | | ‘ ,

The committee designedly ‘abstain from discissing the power of

the President toappoint and send abroad miiiigters and othet public
agents to forsign governments without obtaining the previous con-
sent of the Senate, merely observing that from the very nature of his
power to make troatics, the employment of such public agents is indis-
pensable. Negotiations could not be carried on without them; wnd it
is quite upparent that their functions do not constitite such an office
as is iniplied by tlie térm vacancy in the clause we have considered.

The committee have called upon the heads of the several executive
departments for information asto the extont to which the praotice hus
prevailed in their offices, und herewith report to the Senate the replies
which have been furnished, ‘ .

All of which is respectfully subuniitted, and the committee nsk to be
discharged from the further consideration of the resolution.
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DePARTMENT, December 20, 1862, .

o tho lori ‘ -your lot! he 27th
g: T have tho liorior to acknowledgo the recelpt of -your lotter of the 2
insst:mt, enclosing i copy of the resolution adoptc(\ by the SBenite on the iGth
instant, on tho subject'of the practice of filling vacancics dunng‘ recclt:s w t..c
oceurred during the gession of the Scnate, and inquiring whether suc l;)mm ice
cxisted in this depirtment. In reply, I havo to say that there has been no
instanco of such practice in the Post Office Department.

wy respectfull .
Very respectfully yours M. BLAIR, Postmaster General.

PosT OFFICE

Hon. J. M. HowArb, o
Of the Senate Commiltee on the Judiciary.

Navy DEPARTMENT, January 2, 1863,

8ir: 1 have the honor to acknowledge the’ receipt of your lettor of the 27th
ultimo, enclosing n copy of the resolution of the Senate of the 16th, * relative to
the practice of ababii‘xtmg officers to fill vacancics which have not occurred du-
ring the recess of Congress (Senate,)” and inquiriiig  how far such practice has
srovailed; if at all,” in this department, “and whether any of the present incum-

nts hold by such appointments, and if so, what are the offices.they occupy.”

In reply to your inquirics, 1 have to state that I cannot learn_that any -prac-
tice has prevailéd in this dopartment of *appointing officers to fill vacancies
which havé not cccurred during the rucess” of the ‘géxmto‘. The inquiry has
referonce; perhaps, to appdintments which may have been made during the recess
of the Senate to hill vacancics that existed and werc not filled during the precedin
session. “Such appointménts, if any, must have been too rare, and have occurre
at intervals too distaiit, to constituto a practice or usage.

On flzoulqzt‘l'n of July last, a day or two prior to the adjournment of Congress,
an act'was dpproved “to cstablish and cqualize the grades of line officers of the
United States unvy.” ‘This act created grades of officers previously unirecog-
nized b ‘ l_nw il.l' our havy, viz: rear admirals, commodores, &c. As these were
now offices; it must be considered that, until filled, they were vacancies which
had occm:rcd while t}xe Scnate was in séssion. None of these vacancies wero
:ii!)l:g ;llur;ng the ses:u;n,t;ho %miatc m:lt having had time to act on the nomina-

t were sent to that body, ] i
mniltl) during tho oesan, ody, and they have been filled by appointments

This course was adopted in view of the embarrassment snd disor canization of
{)}:&z navy which the law would otherwise have unavoidably crent’e?l; and it is

foved to'be in conformity not on]&' with precedént and the opinion of the
pl:e;xent thcf.Jugtlc_e aud Attorney General, July 19, 1832, biit in conformity
with the requirements of the law itself under which the appointments were made.

I'he nominations of four rear admirals on the active list, and nine on the
l:gtired hst‘,‘ which were-sont to the Senate, not having been acted on, the vacan-
uc;v \i’ltti'.:'e filled, during the recess, in conformity with the opiriion referred to.

4 drﬁs ect to the other new rades created, the fourth section of the law
provided ‘ that the Secretary of the Navy shall appoint an advisory board of

not less than tliree officers senior to those to be re “upon, who'shall cas
S ’ Ol'ted : ho'
ﬁ':;z Bcfillﬁnl:ze the active list of line officers abovg and 5&?3&?:3‘11?2 agra.d"l" c:rz;.
o in’em ? the ,“"0 of promotion, and report to him in writing those who, in the
til;n lt:l‘i‘r:ct:de‘})&”g’&re worthy of further promotion;” &e.; and the fifth sec-
sioned,” &o. at the oﬂit?.ers recommended shall be immediately commis-
The appointments to these grades, ther
) efore, were made, ¢ -
Rep. Com, 8 2 e, not only *in accord
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anco with' the Constitution,” but in obedienco to the requirements of the law
itaclf, The vacancits happened to exist difring tho recess—not through any act
or neglect of tlie President—and. the law, as well as the oxigencies of tho ser-
vice, roquired that they should bo immedintoly filled. “The names of the in--
cumbents, and the grades respectively'héld by them, are shown by tho last Navy
Register printed by order of the Dopartment,

t was, of course, interided that the nominations should be, and they have
been, as carly us practicable laid bofore the Senate.

I am, respectfully, your obedient servant, o o
. GIDEON WELLES,

Secretary of the Navy.

Hon. J. M. HowaRrp, A
Commitice on the Judiciary, United States Senate.

ATTORNRY GENERAL'S OFFiCE,
~ Washington, January 5, 1863:

Sin: I pray. yoiexcuse me for tho'delay-in anawering ‘your letter of Decem-
ber. 27, written in behalf of the Judiciary Committes of the Scuate, enclosing
copy.of a resolution of the Senate of ‘Ducembor 18, “relative to the practico of
appointing officers to fill vacancies which huve not occurred during the recess.
o? Qongress,” (Senate,) and asking “ how far such practice ids prevailed, if at
all, in your ;Imiy') department of the government, and whethor auy of the present
incumbents hold by such appointments”’ . ' ,

I believe thiat $he rccital in the Sendto’s resolution, that the'practice of making
such appointments has, to some extent, prevailed, is strictly true. As far.as
my knowledge gocs, it began as far back as (if not before) President Monroe's.
time. . Therc are fewer instances of the exeércise of the power in this depart-
ment than in any other; only, I suppose, because there are much fewer oficors
registérid in this department than in any other. o _

I have caused search to be made in the archives of this office, and do not find
(and do not believe) that * any of the present incumbents hold by such appoint-
ments.” If therc be any such one, it is an accidental omission, unknown
to me. _

‘The latest instance of such an appointment, connected with this departmenit,
is that of My, Jistice Davis, of the Supreme Court. But he does not hold by
that appointment; for as soon ns the Senate convened, and before he took his
scat upon the suprenie bench, he was nominatéd by the President, confirmed
by the Senate, and commissioned in due form of law. Of course, he holds his.
office now by that permanent and perfect titlo,.

I have the honor to be, with great respect, gir, your obedient servant,

EDW. BATES,

Hon..8enator HowaRb, §v., §c., 4.

DEPARTMENT oF STATE, ,
‘ Washington, January 12, 1863.
81g: I have thoe honor to acknowledge the receipt of your letter of the £7th
ultimo, enclosing a copy of a resolution of the Senate, making, inquity whether
the. practice *of appointing officers to fill vacancics which havo .ot ocourred .
during the rccess of Oongress, but which oxisted at the preceding. session of
Cougress, is in accordance with the Constitution, and. if not, what remedy ,shall



