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in the circumstances here present, Mr. Flegenheimer should
not be compelled to resort to the courts. This conclusion
takes into account not only the element of fairness but also
the fact that the legal error asserted is itself a doubtful
matter.

The Immigration and Naturalization Service defends its
determination as correct. The Department of State takes a
contrary position. Which of the opposing positions is cor-
rect presents complex issues. I am by no means convinced
that the Service is in error. Absent that conviction it does
not seem that a cancellation proceeding should be instituted,
even should the power exist. It is my decision that such a
proceeding should not be instituted in this case, and you are
advised accordingly.

Sincerely,
WILLIAM P. ROGERS.

RECESS APPOINTMENTS

The President is authorized to make recess appointments to i1l vacan-
cies which occurred while the Senate was in session.

The President is authorized to make recess appointments during the
temporary adjournment of the Senate from July 3 to August 8, 1860.

The reconvening of the Senate on August 8, 1860, is not to be regarded
as the “next Session” of the Senate within the meaning of Article IT,
section 2, clause 3 of the Constitution, but as the continuation of the
second session of the 86th Congress. The commisstons of the officers
appointed during this adjournment therefore will continue until the
end of that session of the Senate which follows the final adjournment
gine die of the second session of the 86th Congress.

The adjournment of the Senate on July 8, 1960, constituted the “termi-
nation of the sesslon of the Senate” within the meaning of § U.8.C.
56, so that persons whose nominations were pending before the Sen-
ate on that day and who receive recess appointments during the
period of adjournment are entitled to the salaries attached to thefr
offices, provided that the other conditions of § U.S.C. 56 are met ; and
this right will not be terminated by any temporary or final adjourn-
ment of the second session of the 86th Congress.

The terminal proviso of § U.S.C. 56 may require that the President sub-
mit to the Senate not later than forty days atter it reconvenes on
August 8, 1860, the nominations of those officers who, during the re-
cess of the Senate, received appointments to fill vacancies which ex-
isted while the Senate was in session.

Jury 14, 1960.
THE PRESIDENT.
My Dear MR. PresmeNT: I have the honor to comply with
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your oral request for my opinion on several questions re-
lating to your power under the Constitution to make what
are commonly designated as recess appointments.

On July 8, 1960, the Senate adopted Senate Concurrent
Resolution 112, 86th Cong., 2d sess., which reads:

“That when the two Houses shall adjourn on Sunday,
July 8, 1960, the Senate shall stand adjourned until 12
o’clock noon on Monday, August 8, 1960, and the House of
Representatives shall stand adjourned until 12 o’clock noon
on Monday, August 15, 1960.” (106 Cong. Rec. (Daily Ed.,
July 5, 1960), p. 14690.)

At the same time, the Senate agreed to a resolution
providing:

“% * * That notwithstanding the adjournment of the Sen-
ate under Senate Concurrent Resolution 112, as amended,
and the provisions of rule XXXVIII of the Standing Rules
of the Senate, the status quo of nominations now pending
and not finally acted upon at the time of taking such
adjournment shall be preserved.”*

The questions now presented are, first, whether you are
suthorized to make appointments pursuant to Article II,
section 2, clause 8 of the Constitution, during the adjourn-
ment of the Senate from July 3 to August 8, 1960, in par-
ticular whether you may appoint to vacancies, existing at
the time when the Senate was in session, those persons whom
you had nominated and whose nominations were pending
and not finally acted upon at the time when the Senate
adjourned; second, when the commissions granted pursuant
to such appointments will expire; third, whether you should
submit to the Senate—when it reconvenes on August 8, 1960,
or at some later time—for its advice and consent, the nomi-
nations of those persons who had received appointments
during the adjournment of the Senate, especially of those
whose nominations were pending and not finally acted upon
at the time of the adjournment on July 8, 1960; and, finally,
whether and how long the persons receiving such appoint-
ments may be paid pursuant to the provisions of 5 U.S.C.

1Rule XXXVIII of the Standing Rules of the Senate provides in pertinent
part: “G. ® ¢ ¢ if the Senate shnll adjourn or tanke a recess for more than
thirty days, all nominations pending and not flually neted upon at the time
of taking such adjournment or recess shall be returned by the Becretary to

the President, and shafi not again be considered unfess they shall again be
made to the Senate by the President.”
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56. For the reasons set forth in detail, I conclude, first,
that you have the power to make appoir'ltments during this
adjournment of the Senate, and that this power exte.nds to
vacancies which existed at the time the Senate was in ses-
sion and to persons whose nominations were pending but
not finally acted upon when the Senate adjourned on July 3,
1960; second, that the commissions of the persons so ap-
pointed will expire at the end of the session of the Senate
following the adjournment sine die of the second session of
the 86th Congress, presumably, the end of the first session
of the 87th Congress; third, that it would be advisable to
submit to the Senate, when it reconvenes at the end of the
adjournment, nominations for all persons who received ap-
pointments between July 3 and August 8, 1960; and, finally,
that, provided compliance is made with the provisions of
5 U.S.C. 56, any such appointee can be paid out of the
Treasury for the duration of his constitutional term or until
the Senate has voted not-to confirm his nomination.

I

Article I, section 2, clause 8 of the Constitution provides:

“The President shall have Power to fill up all Vacancies
that may happen during the Recess of the Senate, by grant-
ing Commissions which shall expire at the End of their next
Session.”

It has been settled by a long and unanimous line of opin-
ions of the Attorneys General concurred in by the courts that
the President’s power to make such appointments is not
limited to those which “happen to occur” during the recess
of the Senate but that it extends to those which “happen to
exist” during that period; hence, that the President has the
constitutional power to fill vacancies regardless of the time
when they first arose. 1 Op, 631 (1823); 2 Op. 525 (1832) ;
8 Op. 678 (1841) ; 7 Op. 186 (1855) ; 10 Op. 356 (1862) ; 12
Op. 32 (1866) ; 12 Op. 455 (1868) ; 14 Op. 562 (1875) ; 15 Op.
207 (1877) ; 16 Op. 522 (1880) ; 16 Op. 538 (1880) ; 17 Op. 530
(1883) ; 18 Op. 28 (1884); 18 Op. 29 (1884); 19 Op. 261
(1889) ; 26 Op. 234 (1907) ; 30 Op. 314 (1914) ; 33 Op. 20, 22—
23 (1921) ; see also /n Re Farrow, 3 Fed. 112 (C.C.N.D. Ga.,
1880), and the opinion of Mr. Justice Woods, sittiug as Cir-

cuit Justice, in /n Re Yancey, 28 Fed. 445, 450 (C.C.W.D.
Tenn.,1886).
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The Congress, too, recognizes the President’s power to make
appointments during a recess of the Senate to fill a vacancy
which existed while the Senate was in session.? R.S. 1761, 6
U.8.C. 56, which originally prohibited the payment of ap-
propriated funds as salary to a person who received a recess
appointment if the vacancy existed while the Senate was in
session implicitly assumed that the power existed, but sought
to render it ineffective by prohibiting the payment of the
salary to the person so appointed® In 1940, however, the
Congress amended R.S. 1761, 5 U.S.C. 56 (act of July 11,
1940, c. 580, 54 Stat. 761), and permitted the payment of
salaries to certain classes of recess appointees even where the
vacancies occurred while the Senate was in session.* In view
of this congressional acquiescence, you have, without any
doubt, the constitutional power to make recess appointments
to fill any vacancies which existed while the Senate was in
session,

Next, I reach the question of whether the adjournment
of the Senate, pursuant to Senate Concurrent Resolution 112
of July 3, 1960, from that day to August 8, 1960, is a “re-
cess of the Senate” within the meaning of Auticle II, sec-
tion 2, clause'3 of the Constitution. In other words, does
the word “recess” relate only to a formal termination of a
session of the Senate, or does it refer as well to a temporary
adjournment of the Senate, protracted euough to prevent
that body from performing its functions of advising and
consenting to executive nominations? It is my opinion,
which finds its support in executive as well as in legislative
and judicial authority, that the latter interpretation is the
correct one.

In 1921, the Attorney General ruled that the President has
the power to make recess appointinents during an adjomn-
ment of the Senate for four weeks. 388 Op.20(1921). In his
opinion, the test for the determination of whether an ad-
jowrnnent coustitutes a recess in the constitutional sense is
not the technicul nature of the adjonrmuent resolution, i.e.,

9 8ee, e.p., 82 Cong. Rec. 1308-1370 (1915) ; 87 Cong. Rec. 202-264 (1928).

8 Ct. the memornndum submitted by Scuator Butler on March 18, 1025, 67
Cong. Ree. 263, 204 (1023).

¢ For an analyeis of § U.8.C. §0. ace II, infra. The leglnlntive hintory of
the 1040 amcndment of 5 U.8.C. 568 doea not contain any suggestion that the
Prealdent Incke the power nuder the Constitutlon to make recens nppolutments
when the vacancles exinted while tiie S8ennte waa fn sewston, Cf. 8. Rept. 1079,
76th Cong., 1st sess., and H. Rept, 2646, 76th Cong., 3d sess.
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whether it is to a day certain (temporary) or sine die (ter-
minating the session), but its practical effect: viz., whether
or not the Senate is capable of exercising its constitutional
function of advising and consenting to executive nomina-
tions. Relying on the classic expositions of Attorneys Gen-
eral Wirt and Stanbery in 1 Op. 631(1823) and 12 Op.
32(1866), the Attorney General explained the purposes the
President’s recess appointment power is designed to serve:
vis., to enable the President, at a time when the advice and
consent of the Senate cannot be obtained immediately, to fill
those vacancies which, in the public interest, may not be left
open for any protracted pericd. He pointed out that the
existence of a vacancy is no less adverse to the public interest
because it, occurs after a temporary rather than after a final
adjournment of a session of the Congress, and “could not
bring himself to believe that the framers of the Constitution
ever intended” that the President’s essential power to make
recess appointments could be nullified because the Senate
chose to adjourn to a specified day, rather than sine die (33
Op. 20,23 (1921)).

The opinion, however, relied not only on earlier opinions
of the Attorneys General; it was amply supported by judi-
cial and legislative authority. In Gould v. United States,
19 C. Cls. 593, 595 (1884), the Court of Claims had held
that the President possessed the power to make recess ap-
pointments during a temporary adjournment of the Senate
lasting from July 20 to November 21, 1867. The Attorney
General, furthermore, relied heavily on a “most significant”
report of the Senate Committes on the Judiciary, dated
March 2, 1905 (S. Rept. 4389, 58th Cong., 3d sess.; 39 Cong.
Rec. 3828-3824 (1905)). This report, construing the very
constitutional clause here involved, interprets the term “re-
cess” as “the period of time when the Senate is not sitting in
regular or evtraordinary session as a branch of the Oongress,
or in evtraordinary session for the discharge of ewecutive
functions; when its members owe no duty of attendance;
when its Chamber is empty; when, because of its absence, it
cannot receive communications from the President orpartic-
ipate as a body in making appointments.”

The opinion therefors concluded that the adjournment of
the Congress from August 24 to September 21, 1921, a
_ period shorter than the present recess, constituted a recess
648-815 O-64—32
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of the Senate during which the President could fill vacancies
under Article II, section 2, clause 8 of the Constitution.®

I fully agree with the reasoning and with the conclusions
reached in that opinion. Moreover, this ruling since has
been buttressed by a decision of the Comptroller General, and
by the judgment of the Supreme Court in an analogous field.
The decision of thé Comptroller General (28 Comp. Gen.
30 (1948) ) arose in the following circumstances:

In 1948, during the second session of the 80th Congress,
President Trumen submitted to the Senate the nominations
of three judges. When the Senate, on June 20, 1948, ad-
journed to December 31, 1948, unless sooner called back into
session by the congressional leadership, it had not acted on
those nominations, On June 22, 1948, the President issued
recess appointments to the three judges® Upon inquiry
from the Director of the Administrative Office of the United
States Courts as to whether these judges could be paid, the
Comptroller General ruled, largely in reliance on 83 Op. A. G.
20,7 that an extended adjournment of the Senate is a “re-
cess” in the constitutional sense, during which the President
may fill vacancies. Specifically, the Comptroller General
said (28 Comp. Gen. 80, at 34 (1948)):

“What is a ‘recess’ within the meaning of that provision
[Art II, section 2, clause 8 of the Constitution]? Is it re-
stricted to the interval between the final adjournment of one
session of Congress and the commencement of the next suc-
ceeding session; or does it refer also to the period following
an adjournment, within a session, to a specified date as here?
1t appears to be the accepted view—at least since an opinion
of the Attorney General dated August 27, 1921, reported in
83 Op. Atty. Gen. 20—that a period such as last referred to

is a recess during which an appointment properly may be
made.”

31In ite final part (88 Op. 20, 24-285 (1921)), the opinion Alscussed the
problems presented by the adjournment of the Senate for a few days, or for
a short hoiiday. It coucluded that the outcome hinged on the praetical ques-
tion of whether the Senate was present to recelve communications from tbe
Presideut and that it was largely a matter of sound Presidential dlscretion
to determine whether or not there was a real recess making it impossible for
the Benate to give ita advice and congent to executive appointments,

¢ Theso appointments, of course, would not have been made had not the
Attorney General adhered to 88 Op. 20.

¥The Comptroiler General considered that oplnion of the Attorney General
60 Important that he incorporated It In its entirety as a part of hlg decleion.
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Considering that the Comptroller General is an officer in
the legislative branch, and charged with the protection of the
fiscal prerogatives of the Congress, his full concurrence in
the position taken by the Attorney General in 33 Op. 20 is
of signal significance.

Of equal importance is the decision of the Supreme Court
in the Pocket Veto case, 279 U.S. 655 (1929), which, in a re-
lated field, uses the same argument as the Attorney General
in 33 Op. 20: viz., that the Presidential powers arising in the
event of an adjournment of the Congress are to be determined,
not by the form of the adjournment, but by the ability of the
legislature to perform its functions. Article I, section 7,
clause 2 of the Constitution provides:

“If any Bill shall not be returned by the President within
ten Days (Sundays excepted) after it shall have been pre-
gented to him, the Same shall be a Law, in like Manner as if
he had signed it, unless the Congress by their Adjournment
prevent its Return, in which Case it shall not be a Law.”

The issue presented in the Pocket Veto case, supra, was
whether an adjournment of the Senate from July 8 to No-
vember 10, 1926, was an adjournment of the Senate “pre-
venting” the return of a bill which had originated in that
body.

The Supreme Court, in analogy to the Attorney General in
33 Op. 20, ruled that the test is not whether an adjournment
is a final one terminating a session, but “whether it is one
that ‘prevents’ the President from returning the bill to the
House in which it originated within the time allowed.”?
Applying the reasoning of the Pocket Veto case, supra, to the
situation at hand, it follows that you have the power to grant
recess appointments during the present recess of the Senate,
because that recess “prevents” it from advising and consent-
ing to Executive nominations.

The commissions issued by you pursuant to Article II, sec-
tion 2, clause 3 of the Constitution expire “at the End of their
[the Senate’s] next session.” This “End of their next Ses-

8279 U.8. 655, 680 (1920). Wripht v. United States, 8302 U.8, 583 (1988).
held that a three-day adjournment of the Senate while the House of Repre-
eentatives was in sesslon, and during which a veto wessage of the President
was accepted by the Secretary of the Senate, did not amount to an adjourn-
ment preventlang the return of the blll. For a discussion of the Pocket Veto
problem, gsee also 40 Op. A.Q. 274 (1948).



470 Recess A ppointments

gion” is not the end of the meeting of the Senate, beginning
when the Senate returns from its adjournment on August 8,
1960, but the end of the session following the final adjourn-
ment of the second session of the 86th Congress, presumably,
the first session of the 87th Congress.

The adjournment of the Congress on July 38, 1960, pursu-
ant to Senate Concurrent Resolution 112 was not sine die.
Hence, it merely had the effect of a temporary “dispersion”
of the Congress. 20 Op. A.G. 508, 507 (1892). It did not,
however, terminate the second session of the 86th Congress.
5 Hinds’ Precedents of the House of Representatives, secs.
6676, 6677; 28 Comp. Gen. 30, 38-34 (1948) ; Ashley v. Keith
01l Corporation, T F.R.D. 589 (D.C. Mass., 1947). Hence,
when the Congress reconvenes in August it will not begin a
new session but merely continue the session which began on
January 6, 1960. Ashley v. Keith Oil Corporation, supra;
28 Comp. Gen. 121, 123-126 (1948) ; see also Hemorandum of
the Federal Law Section of the Library of Congress to the
Senate Comnittee on the Judiciary, dated November 5, 1947,
98 Coug. Rec. 10576-77. It follows that the “next session”
referred to in Article II, section 2, clause 3 of the Constitu-
tion is the session following the adjournment sine die of the
second session of the 86th Congress, i.e., either the first ses-
sion of the 87th Congress or a special session called by the
President following the final adjournment of the second ses-
sion of the 86th Congress.®

This conclusion is fully supported by a ruling of the
Comptroller General relating to the previously discussed
recess appointments made by President Truman on June 22,
1948. After the second session of the 80th Congress had
adjourned from June 20 to December 30, 1948, and a num-
ber of recess appointments had been granted, the President
notified the Congress on July 15,1948, to convene on July 26,
1048. Proclamation No. 2796, 13 F.R. 4057; 28 Comp.
Gen. 121, 124 (1948). The Congress met accordingly, and
again adjourned-on August 7, 1948, until December 31, 1948

® A special session called by the President during a'temporary adjournment
of the second cession of the 86th Congress would merely constitute a continua-
tlon of that sesslon. Ashley v. Keith O{l Corporation, 7 F.R.D. 589, 0681-5692
(D.C. Mnass.,, 1947) and the authorities there cited; Memorandum of the
Federal Law Secotion of the Lidbrary of Congress to the Senafe Committee

on the Judiciary, dated November 5, 1047, 98 Cong. Rec. 10576-77 (1947) ;
28 Comp. Gen, 121, 1256-1286.
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(28 Comp. Gen. 121, 122). The Comptroller General ruled
“that the reconvening of the 80th Congress on July 26, 1948,
pursuant to the President’s proclamation of July 18,
1948 * * * merely constituted a continuation of the second
session” (28 Comp. Gen., at 126) ; hence, that “the convening
of the Congress during the period July 26 to August 7,
1948 * * * was not the ‘next session of the Senate’ within
the meaning of Article I, section 2, clause 8 of the Constitu-
tion, and that Judge Tamm’s commission to office did not
expire on August 7, 1948, when the second session of the
80th Congress adjourned * * *” (28 Comp. Gen., at 127).%°

This year the Congress will reconvene, not pursuant to
your call, but according to its own adjournment resolution.
In these circumstances, the return of the Congress in August
clearly is a ‘continuation of the second session of the 86th
Congress and not the next session, the termination of which
would cause the recess appointments to expire. Barring
an adjournment sine die of the 86th Congress and the call-
ing of a special session, the recess commissions granted
during the present recess of the Senate will terminate at
the end of the first session of the 87th Congress. Officers
who serve at your pleasure, of course, may be removed by
you at any time,

You also have inquired whether you should submit to the
Senate, when it reconvenes in August, nominations for those
persons to whom you heve given recess appointments dur-
ing this adjournment of the Senate, although their nomi-
nations were pending but not finally acted upon at the time
the Senate adjourned. This question is so intimately tied
up with the pay status of the recess appointees that I shall
answer it in that context.

II

The circumstance that you have the power to make
appointments during this adjournment of the Senate and
that the commissions so granted—barring unforescen cir-
cumstances—will last until the adjournment sine die of the
first session of the 87th Congress, however, does not mean

19 The Attorney General did not publish a formal opinion {n connectlon
with this incldent. A press release issued by Attorney Geperal Clark on
August 11, 1948, and the files of this Department, however, indicate that he
was {n full agreement with that ruling,
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necessarily that your appointees can be paid out of appro-
priated funds.!* The Congress has limited severely the use
of such moneys for the payment of the salaries of certain
classes of recess appointees.

R.S. 1761, as amended by the act of July 11, 1940, c. 580,
54 Stat. 751, 5 U.S.C. 56, provides:

“No money shall be paid from the Treasury, as salary, to
any person appointed during the recess of the Senate, to fill
a vacancy in any existing office, if the vacancy existed while
the Senate was in session and was by law required to be filled
by and with the advice and consent of the Senate, until such
appointee has been confirmed by the Senate. The provisions
of this section shall not apply (a) if the vacancy arose within
thirty days prior to the termination of the session of the Sen-
ate; or (b) if, at the time of the termination of the session
of the Senate, a nomination for such office, other than the
nomination of a person appointed during the preceding recess
of the Senate, was pending before the Senate for its advice
and consent; or (c) if a nomination for such office was re-
jected by the Senate within thirty days prior to the termina-
tion of the session and a person other than the one whose
nomination was rejected thereafter receives a recess com-
mission: Provided, That a nomination to fill such vacancy
under (a), (b), or (c) of this section, shall be submitted to the
Senate not later than forty days after the commencement of
the next succeeding session of the Senate.”

The import of this complicated provision, briefly, is as
follows: If the President makes a recess appointment to fill
& vacancy which existed while the Senate was in session, the
appointee may be paid prior to his confirmation by the Senate
in three contingencies:

8. If the vacancy arose within thirty days prior to the
termination of the session of the Senate;

b. If at the time of the termination of the session of the
Senate a nomination for this office was pending before the
Senate, except where the nominee is a person appointed dur-
ing the preceding recess of the Senate; *® or

11In tbis opinlon I shall use the term “paid” in the sense of being paid out
of appropriated funds in the regular course of business, l.e., prior to con-
firmation by the Senate, and without recoursc to the Court of Clajms,

s Hereafter usually referred to as 6 U.8,C, 66.

186 Comp. Gen. 444 (1936) iInterprets clause (h), in analogy to clause (c¢),
a8 if it read: If at the time of the termination of the sesslon of the 8Senate
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c. If a nomination for the office was rejected by the Senate
within thirty days prior to the termination of the session,
except where the person who receives the recess appointment
is the person whose nomination was rejected.

The terminal proviso of 5 U.S.C. 56 requires in addition
that a nomination to fill a vacancy in those three contingen-
cies must be submitted to the Senate not later than forty days
after the commencement of the next succeeding session of the
Senate.

The statute thus permits the payment of salaries to persons
receiving recess appointments to vacancies, which existed
while the Senate was in session, in three situations, all of
which are predicated on “the termination of the session of the
Senate.” Here again, the question arises whether this term
must be interpreted technically—limited to the final adjourn-
ment of a session—or whether it permits the payment of
salaries to those who receive a recess appointment after a
temporary adjournment of the Senate.

The Comptroller General has ruled that “the term ‘ter-
mination of the session’ [has] * * * been used by the Con-
gress in the sense of any adjournment,'* whether final or not,
in contemplation of a recess covering a substantial period of
time” (28 Comp. Gen. 30, 37). Considering that the Comp-
troller General is the officer primarily charged with the
administration and enforcement of 5 U.S.C. 56, his interpre-
tation of that statute is of great weight. Independent re-
examination of the subject matter, moreover, causes me to
concur fully in his conclusions based largely on the purposes
which the act of July 11, 1940, 54 Stat. 751, amending
5 U.8.C. 56, was designed to accomplish.

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56
provided that if a vacancy existed while the Senate was in
session a person receiving a recess appointment to fill that
vacancy could not be paid from the Treasury until he had
been confirmed by the Senate. This statute caused serious
hardship, especially when a vacancy occurred shortly before
the Senate adjourned, or where a session terminated before
the Senate had acted on nominations pending before it (H.
a nomination for this office was peading before the Senate, except where the
person who receives the recess appointment i3 a person appointed during the

precedll‘lg recess of the Senate.
1 Emphasis supplied.
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Rept. 2046, 76th Cong., 3d sess. ; see also letter from Attorney
General Murphy to Senator Ashurst, dated July 14, 1939,
S. Rept. 1079, 76th Cong., 1st sess., p. 2). The inability to
pay recess appointees in those circumstances had the effect
of either compelling the President to leave the vacancy un-
filled until the next session of the Senate, or causing the ap-
pointee to undergo the financial sacrifice of having to serve,
possibly for a considerable period of time, without knowing
whether he could be paid (see letter of Attorney General
Murphy to Senator Ashurst, supra).

The purpose of the 1940 amendment was “to render the
existing prohibition on the payment of salaries more flexible”
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate
the “serious injustice” caused by the law as it then stood (S.
Rept. 1079, 76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56,
as it stands now, is a remedial statute designed to permit the
immediate payment of recess appointees, provided the Presi-
dent complies in good faith with the statutory conditions,»

The “serions injustice” caused by the inability to pay a
recess appointee, of course, is just as great and undesirable in
the case where the appointment was made after a temporary
recess of the Senate as where the commission had been
granted after o final adjournment. To restrict the words
“termination of the session” to a final adjournment, there-
fore, would be “inconsistent with the obvious purpose of the
law” 28 Comp. Gen. 30, 37.

It follows that a person receiving o recess appointment
during a prolonged adjournment of the Senate may be paid,
if the conditions of 5 U.S.C. 56 initially have been net, i..,
if the vacancy arose within thirty days of the adjournment ;
or if a nomination was pending before the Senate at the time
of the adjournment, except where the recess appointee has
served under an earlier recess appointment ; *® or if the Senate
had rejected a nomination within thirty days prior to its ad-
journment, except where the recess appointee is the person
whose nomination had been rejected.

The recess appointee’s right to be paid will continue through-
out the constitutional term of his office, except for two con-

tingencies: First, if the Senate should vote not to confirm

1 For that reason, the Comptroller General conrirtentiy har interpreted the
statute liberally ; see, 6.g., 28 Comp. Gen. 80, 86-87 ; 288, 240-241; 88 Comp.
Gen. 444, 146. )

1 (L, n. 18, supre.
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him, section 204 of the annual General Government Matters
Appropriation Act, 1960 (July 8, 1959, 73 Stat. 166) would
preclude the further payment of salary out of appropriated
funds; second, the appointee’s pay status may be cut off as
the result of noncompliance with the terminal proviso of
5 U.S.C. 66, i.e., in the case of a failure to submit to the Senate
a nomination to fill the vacancy within forty days after “the
commencement of the next succeeding session of the Senate.”
The adjournment of the Senate after it reconvenes in August,
however, will not jeopardize the recess appointee’s right to be
paid.?
III

When the Senate reconvenes in August 1960, you should
submit to it nominations for all persons who received ap-
pointments during the adjournment of the Senate, including
those whose nominations were pending but not finally acted
upon when the Congress adjourned. This resubmission is
desirable in order to advise the Senate of the fact that recess
appointments have been made, and is probably required in
order to protect the pay status of the recess appointees.

Ordinarily, when the Senate adjourns for more than thirty
days all nominations pending and not finally acted upon at
the time of the adjournment are returned to the President
and may not be considered again unless resubmitted by the
President (Rule XXXVIII(6) of the Standing Rules of the
Senate). However, when the Senate adjourned on July 8,
1960, it resolved that—

“* & % the status quo of nominations now pending and not
finally acted upon at the time of * * * adjournment shall
be preserved.” (106 Cong. Rec. (Daily Ed., July 5, 1960),
p. 14690.)

The Senate thus has waived Rule XXXVIII(8), with the
result that nominations pending before it on July 3, 1960,
but not finally acted upon at that timne, will not be returned
to you. And, when the Senate reconvenes in August, those
nominations will be before it, and may be considered in the
stage in which they were at the time of adjournment. The
resolution thus avoids much duplication of effort, especially
in those instances where hearings already have been held on
a nomination.

I do not rend the resolution, in particular the statement

¥ These two points will he discussed {n Part I1I, infra.
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that the status quo of all pending nominations not finally
acted upon shall be preserved, as purporting to freeze those
nominations, and to prevent the President from giving recess
appointments to those whose nominations were pending but
not finally acted upon at the time of the adjournment of the
Senate. Any attempt of the Senate to curtail the Presi-
dent’s constitutional power to make recess appointments
would raise the most serious constitutional questions. And
where, as here, the resolution not only fails to reveal any such
purpcese, but rather obviously was designed to obviate need-
less work, I refuse to attribute to the Senate any intent to
interfere with the President’s constitutional powers and
responsibilities,®

In spite of the suspension of Rule XXXVIII(8) of the
Standing Rules of the Senate, I recommend strongly that
when the Senate reconvenes in August you should submit to
it new nominations for those persons whose nominations
were pending on July 8, 1960, and who have received ap-
pointments during the adjournment of the Senate. The
submission of the new nominations would not constitute a
meaningless duplication of effort, nor jeopardize the pay
status of the recess appointees. The failure to do so, how-
ever, may constitute a violation of the terminal proviso of
5 US.C. 56 and delay, if not entirely prevent, the payment
of salaries to the appointees.

First. Nominations submitted to the Senate customarily
indicate the circumstance, where applicable, that a nominee
is serving under a recess appointment. The preadjourn-
ment nominations of those who thereafter received recess ap-
pointments, of course, do not contain that information. The
Senate has a substantial interest in being advised of the fact
that a nominee is serving under such an appointment. Such
uppointment fills the position temporarily, and confirmation

1 The clrcumstance that the nominatlons remain pending before the Senate
during its reccas does not affect the pny status of the recess appointees. O
U.8.C. 86 does not contaln any prohtbition agnjnst the payment of the salaries
to nppointees whose nominations are pending before the Senate after its ad-
journment. Clause (b), It Is trne, refers to the sltuation that a nomluation
ia peuding before the Scnate at the time of the termination of the sesslon of
the Benante. There I8, however, nothing fn the spirit and the language of &
U.8.C. 56 to the effect that clause (b) 18 fnapplicnble where this nomination
remaing pending tollowiug the terminntion of the session. Moreover, 5 U.8.C.
56 has been interpreted to the effect that the question of whetber a person
may be pald Ia to be deterinined ns of the time of the adjournment of the

Scnate preceding the recess appofntment und not as of a later time (28

Comp. Gen. 121, 127-120, and see the discussion of that part of the Comp-
troller General’s ruling, énfra).
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therefore is no longer urgent. This may be an important
consideration to the Senate when it returns for what is hoped
to be a short session. On the other hand, if the Senate is
strongly opposed to an appointee it may vote to deny con-
firmation, and thus, for all practical purposes force him to
resign by cutting off his pay. The submission of a new
nomination for a recess appointee after the return of the
Senate, accordingly, serves a distinct purpose.

Second. The terminal proviso of 5 U.S.C. 56 requires the
submission of the nomination of a person who received a
recess appointment “to the Senate not later than forty days
after the commencement of the next succeeding session of the
Senate.” Failure to comply with this proviso presumably
results in the suspension of the appointee’s right to be paid
out of appropriated funds. While the reconvening of the
Senate after a temporary adjournment is not the commence-
ment of the next session of the Senate in the ordinary sense
of that term, we have seen that 5 U.S.C. 56 uses those words
in a nontechnical way. If the words ““termination of a ses-
sion” in clauses (a), (b), and (c) have been interpreted as
including a temporary adjournment which does not termi-
nate a session, it is likely that the words “commencement of
the next succeeding session of the Senate” correspondingly
refer to the reconvening of the Senate after any adjourn-
ment, regardless of whether, technically, it begins a new ses-
sion. In these circumstances, prudence suggests that I base
my advice on the assumption that 5 U.S.C. 58 may require
the submission of new nominations when the Senate recon-
venes in August.*®

I do not believe that noncompliance with the terminal pro-
viso of 5 U.S.C. 56 can be rested safely on the ground that
nominations made prior to adjournment but not finally acted
upon at that time are still pending before the Senate as the
result of the suspension of Senate Rule XXXVIII(6).
The statute does not contain an exception covering that con-

10 Arguments, of course, can be made that the words “commencement of
the next succeeding session of the Senate” should be given their trnditional
meaning. The circumstance that the terminal proviso glves the President
forty days within which to submit the nomination to the Senate might sup-
port the conclusion that the provisn refera to the next regular sexsion of the
Senate because, as a matter of cxperlence, ndjourned sesslons of the Senate
rarely last forty daya. 1f the Seuate should adfouru within forty days after
itsa return on Auguxt 8, 18060, and defore the I'resideut has submitted the
nomination, it coutd he arguerd. in analogy to Article I, section 7, elauxe 2 of
the Constitution, that compllauce with 5 U.8.C. 56 has been walved hecause 1t
has been “prevented” by the adjonrnment of the Senate.
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tingency.® It could be argued, of course, that a statute
should not be construed so as to require the performance of
s redundant ceremony. However, as we have shown, the
information that a nominee is serving under a recess ap-
pointment may be of considerable interest to the Senate. In
any event, I should hesitate to recommend for quasi-
equitable reasons the omission of an express statutory re-
quirement in an area as technical as the appointment and
pay of Federzl officers.

In weighing these conflicting considerations, it appears
to me, on the one hand, that the submission of new nomina-
tions to the Senate does not constitute an intolerably heavy
burden. Moreover, as I shall show presently, rulings of the
Comptroller General—with which I fully agree—have estab-
lished that compliance with the letter of the statute will not
jeopardize the recess appointee’s pay status. On the other
hand, the failure to resubmit a nomination conceivably may
result in the suspension of the appointee’s pay. In these
circumstances, I recommend that when the Senate recon-
venes in August nominations should be submitted for all
officials who received appointments during the adjournment
of the Senate, including those whose nominations were pend-
ing before the Senate at the time of its adjournment on
July 3, 1960.** As a matter of precaution, I urge that
nominations be submitted again when the Senate cominences
a new session in the technical sense.

The recess appointees’ pay status will not come to an end
when the Senate adjourns after its August sitting. When
the Senate concludes its session after reconvening in Au-
gust, a situation will be presented which appears to fall
within the exception to 5 U.S.C. 56, clause (b) : The Senate
then will have terminated a session, and at that time there
will be pending before it the nomination of a person who
had received an appointment during the preceding recess
of the Senate. This raises the question of whether the pay
rights of a recess appointee, whose appointment originally

® The terminal proviso to 5 U.8.C. 56 was Inverted by the Scnate Committee
on the Judiclary in order to lnsure thnt the nomiuntion “wifl be submitted In
ample time for adequate conslderation by nny Incoming session of the Senate.”
8. Rept. 1079, 76th Cong., 1st sevs., p. 2.

3 Constdering that It Ia desirable to obtnin the advice and conseat of the
Senate to n nomination at the enrliest porsihle moment, my recomniendntlon
Includes the wubmizsion of nominations for thore who recelved recess appoint.
mentr to vacancies whieh occurred after the adjonrnment of the Senate, al-
though § U.8.C. 86 docs not cover thore uppointnients.



41 Op. AG. The I’resident 479

complied with the requirements of 5 U.S.C. 56, can be cut
off by the circumstances existing at the time of the subse-
quent termination of a session of the Senate. The opinion
of the Comptroller General in 28 Comp. Gen. 121 cogently
demonstrates that this is not the case because the words
“termination of the session of the Senate” in 5 U.S.C. 50
uniformly refer to the session immediately preceding the
recess when the appointment was made, and not to any
subsequent termination.

An analysis of 5 U.S.C. 56 shows that in clauses (2) and
(c) the words “termination of the session of the Senate”
unquestionably relate to the session immediately preceding
the recess of the Senate during which the appointment was
mede and not to a later one. The Comptroller General in-
ferred from this that “it would be wholly inconsistent to
say that the phrase ‘termination of the session’ ns used
therein [clause (b)] had reference to other than the session
preceding the recess when the appointment was made32* * *
In other words, the entire statute speaks as of the date of
the recess appointment under which the claim to compensa.-
tion arises.” (28 Comp. Gen. 121,128 (1948)) The Comp-
troller General, therefore, concluded that the right to
compensation, once vested, does not become defeated by a
subsequent adjournment. He realized that under his in-
terpretation the words “termination of the session of the
Senate” in § U.S.C. 56 refer to a different session than the
words “End of their next Session” in Article II, section 2,
clause 3 of the Constitution. He attributed this “apparent
inconsistency” to the circuinstance that the recess appoint-
ment provisions of the Constitution and of 5 U.S.C. 56 serve
different purposes (28 Comp. Gen. 121,129).

I fully agree with the conclusions of the Comptroller
General reached on the basis of the statutory language. I
believe, however, that this result may be supported by two
additional, broader considerations. First, the purpose of the
1940 act amending 5 U.S.C. 56 was to elininate the hard-
ship and injustice resulting from the inability to pay recess
appointees appointed to vacancies which existed while the
Senate was in session, where the vacancies arose shortly be-

S The Compiroller General alno explaiucd that the statute usen the words
“tormination of the sexslon” in the speclile xense, henee, thnt it refors to the
termlnation of a particulnr geaslon, Le,, the one preceding the reccss appolnt.
nient “rather than to just any session™ 28 Comp. Gen. 121, 128.
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an adjournment of the Senate, or where a nomination

?:: pendh]lg before the Senate, but where the Senate ad-
journed before acting on it. The purpose of the 1040 statute
was to permit the payment of salaries out of appropria
funds in those cases. It would create a new instance of. the
very hardship which the statute was intended to alleviate,
if the right to compensation, once accrued, qould be cut off
by subsequent events, such as the reconvening and Sl.lbse'
quent adjournment of the Senate, and if a recess appointee
thereafter were required to work without pay for the rest of
his constitutional term, or until the Senate should confirm
him. An interpretation of the statute, which gives rise to
results so inconsistent with the purposes it is designed to
serve, must be rejected.

Second, it is the basic policy of the United States that a
person shall not work gratuitously for the Government, or
be paid for such work by anyone other than the Government
(81 U.S.C. 685(b) ; 18 U.S.C. 1914). Itis well recognized
that a person who is not paid cannot be expected to perform
his work zealously, and that he may be subjected to a host
of corrnpting influences. A statute which provides that a
person cannot be paid by the Treasury until the happening
of a future event, therefore, must be strictly construed.
Even less favored is an interpretation which would result in
the defeasance of a right to be paid, once it has accrued. In
the case of any ambiguity, a statute should be read so as to
f:‘:'l%l:i::; é:ll:rtee&nt compensation for work performed for

I_therefore conclude that an adjournment of th
during, or terminating, the second session of the 83!:1?03:2

gregs will not affect the pay status of a person appointed
uring the current recess of the Senate, and whose appoint-

;n:::t originally complied with the requirements of 5 U.S.C.

Respectfully,
LAWRENCE E. WALSH,
—_— Aocting Attorney General,

B A final caveat: A rocess appointee Silin,

the Senat
attor “a r:g;v:go::n“ se‘s:lcxl. and who {8 not confirmed, when the Senate ad
cautlon, a second ugust, may not ke given, out of a sy erab journs
sary because 1 récess appointment. Such second appotn perabundance of
82 his term runs until the end of the Brs Ppointment is unneces-

adjournment of the second sesafon of the 89th Co; sesalon following the final

bring the appointee within Gress ; m
the exception t i moreover, it might
celvably, result in the suspension of his salgy 5 U.s.g& o8, ::,alge (:()’ and, con.
1. 28 Comp. Gen. 30, 37-83,

8 a vacancy which existed while



