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Beporters® atatement of the ense,

WILLIAM P. GOULD v. THE UNITED STATES.
[No. 14030. Decided May 26, 1884.]
On the Facts.

A paymaster of volunteers is ordered to be mustered out, but receives no
notice thereof, and continues to serve. Subsequently heis appointed
paymaster in the Army, subject to the consent of the Senate, This
not being given, the appointment is revoked. Finally he is reap-
pointed and confirmed. The guestion now is, whether the above
times of service should be reckoned in the computation of his lon-
gevity pay.

1. The discharge of an officer of the Army does not take effcot 50 as to
relieve the government from its dbligations until he is notified of
the fact and actually discharged from service,

II. One appointed to office when the Senate was not iu session, who en-
tered upon the duties of the office and continued to serve until noti-
fied that his nomination had been rejected, must be deemead to have
been logally appointed and entitled to the office.

III, An officer in actual service under color of office, and treated as such by
the Execative, is entitled to have the time of actunal service credited
to him in the computation of his longevity pay.

The Reporters’ statemént of the case:

The case was transmifted to the court by the Secretary of
the Treasury under the Revised Statutes, § 1063, The follow-
ing are the facts as found by the court:

I. The claimant was an additional paymaster of volunteers,
when, by general order of May 25, 1865, he was honorably
mustered out of service, to take effect, according to the terms
of the order, July 1, 1867. Said order was delivered to him
September 30, 1867, and it does not appear that he had any
previous notice thereof. He served and was paid up to fhe
latter date, except as stated in finding I'V.

II. On the 18th of October, 1867, he was appointed by the
President, subject to the advice and consent of the Senate at
its next session, a paymaster in the Army, He entered upon
the discharge of his duties October 21, 1867. The Senate hav-

ing refused its assent thereto July 25, 1868, his appointment -
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was revoked by order of August 1, 1868, of which fact he first;

received notice September 30, 1868.  He served and was paid
up to the latter date, except as set out in finding 1V.

. III. He was duly appointed paymaster in the Army March
22, 1869, by and with the advice and consent of the Senate,
and has ever since served as such,

LV. If the time of the claimant’s actual services between
July 1 and October 1, 1867, and the time from October 21,
1867 to September 30, 1868, be credited to him for the purpose
of computing his longevity pay, under the deeision jn the
Tyler Case (16 C. Cls. R., 223, and 105 U. 8. R., 244), there
would be due him, beyond what he has already received, the
sum of $457.63.

My, W. J. Moberly for the claimant.

AMr. Assistant Attorney-General Simons for the defendants.

Ricmarpson, J., delivered the opinion of the court,

The claimant, an officer of the Army, seeks to have certain
specified periods of time credited to him for the computation of
his longevity pay, and to recover the unpaid amount due him
therefor upon that basis,

The accounting officers question his right thereto on the
ground that it may be held that he was not legally in office
during those periods and therefore not entitled to the emolu-
ments.,

Without passing upon the claim, the Second Comptroller cer-
tified to the Seeretary of the Treasury that it involved contro-
verted questions of law, and was one the decision of which would
affect a class of cases and furnish a precedent for the future
action of the Department, and the Secretary thereupon trans-
mitted the same to this court, under the provisions of section
1063 of the Revised Statutes. The claimant has filed his pe-
tition according to the rules of the court,

Two divisions of the case are presented, each containing a
distinet subject of consideration :

1. From July 1, 1867, when an order honorably mustering
the claimant ont of service was by its terms to take effect, to
September 30, 1867, when he was first notified of the fact, and
was actually discharged, he performed the duties of his office
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Oplnton of the court,
to which he had been duly appointed, Also, from July 25,
1868, when his temporary appointment by the President alone,
during a recess of the Senate, was rejected by the Senate’s ad-
vice against it, to September 30, 1868, when he was notified of
that fact and was actually discharged, he performed the duties
of the office to which he had been appointed.

He received his regular enrrent pay through the account-
ing officers up to the latter date in each case, covering the time
when he served after his discharge was ordered and before he
had notice thereof.

In our opinion the accounting officers were right in their con-
clusion then, and it follows that the same periods of time must
be credited to him in computing his longevity pay.

The discharge of an officer of the Army does not take effect
80 as to relieve the government from its obligations to bim
until be is notified of the fact and is actually discharged from
service.  While he is retained in service without his fault, in
ignorance of an order which dismisses him, he is to all intents
and purposes so far an officer of the Army as to be entitled to
all compensations and emoluments of the office.

2. The first session of the Fortieth Congress began Mareh 4,
L8675 was adjourned Mareh 30, 1867, to July 3, from which
time it remained in session to July 20, when it adjonrned to
November 21, and then met and continued in session to De-
cember 2, 18367, when the second session commenced, (15 Stat,
L., 1, 33.)

The elaimant was appointed a paymaster in the Army by the
President, without the advice and consent of the Senate, Octo-
ber 18, 1867, when it appears that the Senate was not in ses.
sion, having been adjourned from July 20 to November 21, He
entered upon the duties of the office to which he was thus
appointed and continued until his appointment was advised
against by the Senate, July 25, 1868, and until e was notified
of the fact and was discharged.

By article 2, section 2, of the Constitution the President has
the power to fill up all vacancies that may happen during the
recess of the Senate by granting commissions which shall ex-
pire at the end of their next session. Inre Farrow v. Bizby (5
Fed. R., 112).

We have no doubt that a vacancy oceurring while the Senate
was thus temporarily adjourned, from July 20 to November 21,
1867, could be and was legally filled by appeintment of the

35801 O—38—C0VOL 10~ 40
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President alone, and that the appointe® legally held the office
until he was potified of his rejection by the Senate at its next
sgular pession established by law, which began

o SO oo

gession—its ¥
December 2, 1867.

The elaimant Was, therefore, legally appointed paymaster by
the President, and legally held the office until he was dis-
charged, 80 far as the facts ap pear by the findings.

But on both divisions of the case ib 13 immaterial whether
tho claimant Wus legally in office or nob. He was in actunl
gorvice under color of office, Was recognized bY the War De-
partment as an officer, was treated as such by the Bxecutive,

and was paid his current pay ag such with the conenrrence of
the War and Lreasury Departments. According to the decis-
ion in Bennett!s cas® (379 ante), and for the reasons there given,
the claimant would be ontitled to have the time of his actual
service credited 1o him in the ¢omputation of his longevity Pay.
even although he might have gerved withoub commission
whieh would entitle him 0 hold the ofiice if his vight 10 tho
office were otherwiso bronght in guestion.
Judgment will be entered in faver of thoe ¢

sum of F457.63.

laimant for the

WILLTAM G. FORD, ADMLN[STRAT(}R or ROBINSON,
v. THE UNITED STATES.

[C:m[.;r('.ﬁﬂi.nn:ﬂ No. 102, Decided May 12,1884.]

On the claimant’s Motion.
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