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The Securitics and Txchange Commission (“Commission”) respectfully submils this
memorandum of law in supporl of its Application for an Order to Show Cause and [or an Order
Requiring Compliance with Subpocrias (“Application™). For ihe reasons sct forth below, and in
the accompanying Declaration of Amanda T.. Straub dated June 20, 2014 (“Siraub Decl.”) and
the exhibits therelo, (he Commission respectfully requests that the Court enter an order, in the
form attached to the Application, direcling respondents the Commitlee on Ways and Mceans of
the 1.8, Housc of Representatives (the “Committec”) and Brian Sutter (“Sutter™) (collectively,
“Respondents™) to comply with the invesligalive subpocnas (the “Subpoenas™) the Commission
lawfully issued and scrved on them.

PRELIMINARY STATEMENT

‘The Commission s investigating whether material nonpublic mformation concerning the
Apnl 1, 2013 announcement by the U.S. Cenlers for Medicare and Medicaid Services (“CMS™)
of 2014 reimbursement rates for the Medicare Advantage program was leaked improperly to
certain members of the public in advance ol CMSs announcement, and whether such action
resulted in insider trading in violation of the federal securitics laws. As part of its formal
investigation, the Commission properly served Respondents with the Subpocnas, which seek
documents and testimony critical lo the Commission’s investigation.

Respondents have refused Lo comply with the Subpocnas. asserting numerous objections,
arguing, among othert things, that the Subpoenas are “repugnant to public pelicy”; that they are
vaguie und overbroad; that the Speech or Debate Clause of the U.S. Conslitution entitles
Respondents to avoid production of any documents or lestimony; and thal one agency of the
federal government is somehow bareed by soversign immunity Irom fullilling its statutory duty

to nvestigate violations of the lederal sceuritics laws.,



As explained below, these objections lack merit, and the Subpoenas satisfy all the
requirctents for enforcement. As such, the Court, pursuant (o Section 21(c) of the Exchange
Act, 15 U.8.C. § 78u(c), should issve an order compelling Respondents to comply promptly with

the Subpoenas.

STATEMENT OF FACTS

Al THE COMMISSION’S INVESTIGATION

On April 1, 2013, approximately 20 minutes after the close of market trading, CMS
releasc its final 2014 Medicare Advantage reimbursement rates {the “Rate Announcement™).
Straub Deel. 9. The Rate Announcement was far more favorable to cerlain health care msurers
than preliminary rates CMS had announced on February 15, 2013, According to that preliminary
announcement six weeks earlier, payments fiom Medicare Advantage to insurers would have
declined by 2.3% [rom the prior year. In conlrast, the rates released in the final Rate
Announcement on April | mereased the payment rates by 3.5% from the prior year. Straub Decl.
¥ 10.

CMS cffected this change through a signilicant alteration to its methodology. The
agency ncotporated into its caleulation the assumption that Congress would eventually act to
prevent the scheduled reduction in Medicare physician payment rates called for under the
statutory “sustainable growth rate” (“SGR™) [ormula — as Congress had done in preceding
years. Previously, CMS had not assumed this overnide would occur. 74 § 11 & Ex. A.

Approximately 20 minutes belore the markets closed on April 1 (and thus approximatcly
40 minutes before CMS's Rate Announcenent), an analyst at Height Securities, L1.C (“"Hcight™).
a broker-dealer, released the lolowing “flash report™

I. We now believe that a deal has been hatched to protect
Medicare Advantage rates fron the -2.3% rate update issued in the

(]



advanced notice mid-Febneary

2. We believe that the SGR will be assumed in the trends going
forward resulling in roughly a 4% increase m cost trends

3. 'This is a drastic change in historical policy aimed to smooth the
confirmaiion of Marylyn Tavemnier |sic)’

4. We are supportive of MA related stocks (HUM, HN'T) under
this circumstance

d € 13. Height sent its report to dozens of clients, including prominent investment funds. Jd.
Within [ive minutes after Height released this report, the prices and trading volumes of
stocks of those health carc insurcrs affected by these modificd rates increased dramatically. For
cxample, the price ol Humana Inc. stock increased by as much as 7% in the last fifteen minules
of trading. Among those trading in these stocks were clients of Height. /4 § 14 & Ex. B.
Approximately hall’an hour before the Ileight analysi distributed the flash report (and
aboul 70 rinutes before the Rate Announcement), he had received the following email from a
lobbyist and atiomey at Greenberg Traurig, LILP (“Greenberg [raurig”) (the “GT Lobbyist™):
Our intel is thal a deal was alrcady hatched by [Sen.] Hatch to
smooth the way for Tavenner as long as they address the MA rales
in the final notice. 'We have heard from very credible sources that

the final notice will adjust the phase in on risk adjustment and take
into account the likelihood/certainty of an SGR hix.

id %12

On Aprif 9, 2013, the Commission staff opened a formal investigation, fn rhe Matter of
Humana (the “Humana Invesligation™), to determine, among other things, the source(s) of
information in the email sent from the GT Lobbyist to Height. the circumstances surrounding the
transmittal of that information, and whether any conduct relating 1o the transmittal constituted
insider trading. The Commission’s Formal Order of [nvestigation, issued pursuant to Exchange

Act Section 21(), 15 U.S.C. § 78u(a), authorizes it to issuc subpoenas. Straub Decl. 94 7-8.

At that time, Marilyn Tavenner was the Acting Administrator of CMS, She was confined in
May 2013 as Administrator of the agency.




B. RESPONDLENTS

1 The Committee

‘The Comumittee is a commitiee of the U.S, Tlouse ol Representatives. ks jurisdiction
includes Medicare. fd 9% 5.

2. Sutter

Satter is the Staff Direclor ol the Committee’s Ilealth Subcommitlee, a position he has
held since April 22, 2013, fd. 9 6. Belore becoming Staff Director (i.¢., during the relevant
period), Sutter was a staff member to the Subcommiitee. fd.

Information obtained by the Comimission stall as part of its investigation indicates that
Surter spoke several times in March 2013 to a colleague of the G'T Lobbyist. fd. % 16. e also
communicated with at least two individuals at CMS in the week before the Rate Announcement.
Id 1 17. Further, on April 1, 2013 at 11:07 am. (the day that Height disseminated the CMS
mformation in advance of the public announcement). Sutler emailed the GT Lobbyist about the
terminabion of one of the lobbyist’s clients f'mm the Medicare Advmtégc program. fd § 18. The
G1 Lobbyist asked il'he could speak to Sutter, and they spoke by tclephone at approximately 3
p.m., ten minutes before the GT Lobbyist sent the email to Height Sceuritics. id 44 18-19

During the Comunission’s mvestigation, the (71’ Lobbyist acknowledged that during this
conversation with Sutter, he and Sutter spoke about the impending Rate Anpnouncement by CMS,
which was due to come out after the close of trading at 4 p.m. that day. /4 420. At3:11 p.,
the GT Lobbyist scnt his email 1o Height Securitics, claiming that he had leamed from “very
credible sources that the final notice will adjust the phase in on risk adjnstment and take into
account the likelihood/cetlainty of an SGR fix.” See Section A, supra; Straub Deel. 12,

An agent of the Federal Burcau of Investigation and an investigator from the Office of



the Inspeetor General al the U.S. Department of Health and Human Services ("HHS € N}
interviewed Suller several weeks after the Rate Atmouncement and discussed with him his
communications with the GT T.obbyist, among other topics. Sutter said he did not recall
speaking to the GT Lobbyist about the Rate Announcement. No Commission staff were present
during this discussion. /4 §21. Scveral days later, av atlomey for the Iouse of Representatives
(*Touse Counscl”) sent the FBT and HHS OIG a letter in which he indicated that the information
provided during s voluntary interview with the FBI and IT1IS OJG was incomplcte and, on at
least one key issue, inaccurate:

I understand that you may have asked Mr. Sutter whether he ever

had used his mobilc telephone to speak with [the GT Lobbyist].

Mr. Suiter may have answered that he could not recall doing so,

which would have been a correct statement of Mr. Sutter’s

nmemory at the time. With the benefit of some timie for reflection,

Mr. Sutter’s best recollection now is that he previously may have

used his maobile telephone 1o speak with [the GT Lobbyist],

although he is not certain. It is also possible that Mr. Sutter may

have made other statements in the course of his interrogation that,

while an accurate rellection of his memory at the time, might merit

clarification if, for example, Mr. Sutter were to review records that

could refresh his memory.
{d €22, To the staff’s knowledge, Sulter has never met with the FBI, HHS OIG, or any federal
agencey to clarify s earlicr statements, fd T 23.

[n addition to the information discussed above, the Conunission has obtained some other
information during the course ol ils investigation indicating that Sutter may have been a source
of the GT Lobbyist’s non-public information. 7t § 24.7
14 THE INVESTIGATIVE SURPOENAS

Beginning in January 2014, the Commission staff attempted to obtain a voluntary

production of documents from the Committee and Suiter, and an informal interview with Sutter.

? Under the terms of a confidentiality agreement, the Commission is not at liberty to speeily this
additional information at this time. I



fd © 26. House Counsel commuaicated an unwillingness to produce documents or to make
Sutter available for an interview in several exchanges of correspondence. After several falled
attempts (o obtain such information voluntarily, on May 6, 201 4, the Comumission stalf issucd the
Subpocnas {Straub Decl. Lxhs. C and D), one of which is direcled to the Comunitiee and seeks
documents, and the other ol which is directed to Sutier and sceks documents and testimony. /@,
27. Tlouse Counscl accepted service on behalf of the Committee and Sutter. /d.

The Subpoenas both call for the following targeted calegories of documents relevant (o
the investigation for a very limited time-period - from February 10, 2013, through and
mcluding April 10, 2013:

- All documents conccrning commymicalions between Sutter and any member or
cmployee of Greenberg Traurig (Request No. 1);

— All documents conceming communications between Sutter and CMS (Request No.
2);

— All documents concerning communications to, from, copying, or blind-copying Sutter
coneerning (i) the prelininary 2014 Medicare Advantage pavment rales announced
by ©MS on I'cbruary 15, 2013, and/or (1i) the {inal 2014 Mcdicare Advantage
payment rates announced by CMS on April 1, 2013 (logether, the “Medicare
Advantage Rales”) (Request No. 3);

All documents concerning communications to, from, copying. or biind-copying Sutter
concerning the potential contirmation of Marilyn Tavenner as CMS Administrator by
the U.S. Senate (Request No. 4); and
— All documents created by Sutter ov in Sutter’s files, concerning (i)} [the relevant
individuals at Greenbery Traurig] (ii) the Medicarc Advantage Rales: and/or (iii) the
potential confinmation of Marilyn Tavenner as CMS Administrator by the 11.8.
Senate. (Request No. 5).
Straub Decl. Exs, C&D. In addition, the Subpoena to the Committee calls for records from
Sutter’s work telephones, #d Lix. C {Commiitee Subpocna Request No 6). Finally, the

Subpocna to Sutler culls for documents sullicient to show all of Sufter’s personat and work

telephone numbers and email addresses. fd. Ex. I {(Sutter Subpoena Request No. 6),



D. RESPONDENTS’ REFUSAL TO COMPLY WITH THE SUBPOLNAS

On May 7, 2014, House Counsel sent the staff a letter with questions about the subject
matter of the Subpoenas. pursuant to House rules, and stating that “at lcast some, and perhaps all,
of the documents that your agency has demanded are protocted by the Speech or Debate Clause,
U.8. Const, arl. T. § 6, cl. 1, and it is plausible, if not likely, that matters about which you may
seek to question Mr. Sutter will be protected in the same fashion.” Jd i 30&IEx. E. The
Commission staff responded by letter on May 8, 2014, answering questions poscd by the May 7
letter and indicating that it did not belicve that the materials requested implicatcd the Speech or
Debate Clause. fd * 31 & Fx. F. The staff’s May 8 letter alse indicated that the staff would be
“happy to discuss with you your views on the applicability of the Speech or Debate Clause™ to
the catcgories of information sought in the Subpocnas, Straub Decl. Ex. ¥, at 2, and suggested
that Respondents produce logs of any documents over which they asserled privileges or
protections from discovery. fd at 3,

By letter dated May 19, 2014, the retum daic for the document Sublﬁcnas, Respondents
formally announced their whelesale refusal to comply with the Subpoenas, insisted that the
Subpocnas were “repugnant to public policy,” asserted nearly a dozen objections, many of which
lacked an explanation, and requested that the Commission withdraw (he Subpocnas, Straub
Decl. € 32 & Ix, G.

Fven though the Subpoenas call for a targeted set of documents from the (les of one
individual over a two-month period of time, Respondents labeled them “vague, confusing.
overbroad, and unduly burdensome” Straub Decl. Ex. G, at 2. Respondents further objected
that the Subpoenas are barred by the Speech or Debate Clause and other immumties. Zd at 1-2,

In an attempt to resolve this malter without the necessity of litigation, the slafl proposed a



compromise to Respondents” counsel by letter dated June 11, 2014, which Respondents rejected
on June 17, 2014, Stranb Deel. € 33 & Exs. H& L

Regpondents” refusal 1o provide documents or testimony is particnlarly puzzling, as it
appears contrary to the spirit of recent legislation. In April 2012, Congress alfrmed
unambiguously that “Members of Congress and employees of Congress arc not exempl irom the
insider trading prohibitions arising under the securities laws” when it enacted the Stop Trading
On Congressional Knowledge (“STOCK™) Act, 112 P.L. 103, 126 Stat. 291, 292. Congress was
clear about why insider trading prohibitions apply to its Members and employees:

[E [ach Member of Congress or employce of Congress owes a duty arising from a

relationship of trnst and confidence (o the Congress, the United States

Government, and the citizens of the United States with respect to material,

nompublic information derived from such person’s posilion as a Member of

Cangress or employee of Congress or gained from the performance of such

person’s official responsibilitics.
Securitics Exchange Act of 1934 (“Exchange Act”) Section 2LA(g)(1), 13 U.S.C. § 78u-1(g)(1).

Respondents’ objections lack merit, and the Commission now invokes this Court’s aid in.
enloreing the Subpoenas requiring the altendance of Suller for testimony and the produ&ion of
the requested documents.

ARGUMENT

I. THE SURPOENAS SATISFY ALL REQUIREMENTS FOR ENFORCEMENT

The Commission has “broad auihority to conduct investigations into possible vielations
of the federal sccurities laws and to demand the production ol evidence relevant to such
investigations.”” SFEC v. Jerry T. (Y'Brien, fnc., 467 U.S. 735, 741 (1984); see also 13 US.C. §

78ula)(1). Section 21(c) of the Fxchange Act authonizes the Commission to seck an order from

this Court compelling Respondents to comply with the subpocnas.” See 15 U.S.C. & 78u{c)

Venuoe properly hes in the Southern District of New York because this Distriet is Ythe

§



“I'he courls® tole in a proceeding to enforce an administrative subpoena is extremely
limited,” and courts should enforce such subpoenas if “the inquiry is within the authority of the
agency, the demand is not too indefinite and the information sought is reasonably relevant.” ANR
fnters., Inc. v. SEC, 122 T.3d 93, 96 97 (2d Cir. 1997) {atfirming order directing compliance
with Commission subpoenas) (quotations omitted). To obtain an order enforcing the Subpoenas
under Section 21(c), the Commission must meet four requirements: “|1] that the investigation
will be conducted pursuant Lo a legitimate purpose, |2| that the inquiry may be relevant to the
purpose, [3] that the information sought is not already within the Commission|’s] possession,
and [4] that the administrative steps required.. bave been followed.” R¥R Enters., 122 F.3d at
96-97 (quoting United States v. Poweltl, 379 U.S. 48, S7-58 (1964)); see alvo SEC v. Arthur
Young & Co., 584 T.24 1018, 1021, 1024 (D.C. Cir. 1978) (allirming enforcement of
Commission subpocnas). “An affidavit from a governmental official is sufficient to establish a
prima fucie showing (hat these requirements have been met.” RNK Enters., 122 F.3d at 97
* (citation omitted). Once the Commission bas made a prima ﬂwc;'e showing, Respondents can
defteat the enforcement of the Subpoenas only by demonstrating that the Subpocnas are
“unreasonabl[e],” “issued in bad faith or for an improper purpose,” or “that compliance would be
unnecessarily burdensome.” RAR finters.. 122 14.3d at 97 (yuoting SEC v. Brigadoon Scotch
Distrib, Co., 480 1'.2d 1047, 1056 (2d Cir. 1973}) {intcrnal quotation marks omitted).

‘The Commission satishies each of the four requirements for enforcement of the
Subpoenas. Iirst, the Humana Investigation concerns possible insider trading in the stocks of a
number of health care companies in violation of Section [(b) of the Secunties Exchange Act of

1934 and is accordingly a matter well within the legitiimate scope of the Commission’s authorily.

jurisdiction fin] which |the] investigation . . . is carried on.” 15 U.5.C. § 78u(c). The Humana
Investigation is being conducted by the staff of the Commission’s New York Regional Otfice.
Straub Diecl. * 8.



See RNR Enters.. 122 13d at 9697 (quoting Powell, 379 LS. at 57-58); SEC v. Finazzo, 543 1.
Supp. 2d 224, 227 (S.D.N.Y. 2008) (subpocnas issued for “a legitimate purpose” where
Commission sought 1o “determine whether any individual or entity violated the securities Jaws™),
aff’d, 360 Fed. Appx. 169 (24. Cir. 2009).

Sceond, the Commission seeks documents and testimony relevant to the Flumana
Invesligation. T'o satisfy this requirement, the Commission need only show that the information
sought is “not plainly incompetent or irrclevant to any lawful purpose.” drthur Young & Co.,
584 ¥.2d at 1029 (quoting Endicott Johnson Corp. v. Perkins, 317 U.8. 501, 509 (1943)). The
Subpocnas seek documents and testimony relating to Sutler’s communications wilh relevant
personnel at Greenberg 1raurig, the Jaw and lobbying finm thal transmitted the non-public
information to [Ieight, and CMS, the government ageney with which the non-publie information
originated (Straub Deel. Exs. C & D, at Requests Nos. 1 and 2). They also seek documents in
Suller’s and the Comumittee’s files, as well as lestimony, relevant 1o the subject matter of the
apparent leak: the Rate Announcement: the relevani individuals at Greenberg Traurig; and the
confirmation ol Marilyn ‘Tavenner as the CMS Administralor {at Requests Nos. 3, 4, and 5).
Further, in this investigation that centers on communications, the Subpoenas seck Sutter’s
telephone records (Committee Subpoena. Straub Decl. Ex. C, Request No. 6). and a list of
Sufter’s telephone numbers and email addresses (Sutler Subpocna, Straub Decl. Ex D, Request
No. 6). The documents requested are solely those to, from, copying, or otherwise located in the
files ol one individual, Sulter, who is already linked to the facts of the Humana Investigation.
See Statement of Facts (“Facts™), Section B, supra. Accordmgly. the Subpocnas not only seek
relevant documents and testimony, but are narrowly tailored Lo do so.

Third, the Commission staff does not already have the documents and testimony the



Subpoenas scek. The stafl has received no documents to dale ITom Sutter or the 1.8, House of

Representatives and has not interviewed or taken testimony from Sutter. Straub Decl. ¥ 34,
Fourth, the Snbpoenas were issued in accordance with “the administrative steps

required.” KNR Enters., 122 F.3d at 96-97 (quoting Powell, 379 U.S. at 57-58). The

(‘ommission both issued and properly served the Subpocnas. The Subpocnas were issued by

Commission counsel authorized by the Formal Orders to issuc subpoenas in the Humana

Investigation. Exchange Act Section 21(h), 15 U.S.C. § 78u(b) (authorizing Lhe Comimission to

issue subpocnas during the course of an investigation); Straub Decel. § 8. The Commission also

properly scrved the Subpoenas on Respondents through Ttouse Counsel. fd. 27,

Because the Commission has met each of the four requirements for enforcement of its
Subpoenas, the Court should require Respondents to comply with them. None of the objections
they have raised to date, which are addressed below, are vahd.

Il RESPONDENTS’ VARIOUS OBJECTIONS ON GROUNDS OF VAGUENESS,
OVERBREADTH, BURDEN, RELEVANCE, AND PRIVACY DO NOT JUSTIFY
THEIR FAILURE TO COMPLY WITH THE SUBPOENAS
The plenary objections in the Housc Counsel’s May 19 letter on grounds of vagueness,

conlusion. overbreadih, burden, relevance, and privacy have no merit and do not prevent

enforcement of the Subpocnas. See Straub Decl. Ix. G, T 4-8. As noted above (see Facts,

Section A, supra}, the Subpoenas arc narrowly lailored to seek documents relevant to the

Commission's Humana Investigation. They seek documents in Respondents’ filcs concerning a

single individual {Sutter), several defined subject matters and people, and communications

armong a restricted number of relevant individuals, during only a two-month period. See

generally Straub Deel. Exs. C&D.

Moreover, the hollowness ol Respondents’ objections on grounds of overbreadth and

burden is revealed by (he fact that they have not attempted Lo negotiate the scope of the
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Subpocnas, Instead, they have relused to comply and insisted on the Subpoenas® withdrawal.

The May 19 letter also claims that “each of the |§ Jubpoenas constitutes an unwarranted
intrasion into the privacy of Mr. Suller insofar as it demands ‘[a]ll telephone records [rom his
work telephones as well as documents “sufficient to 1dentify all of Mr. Sutter’s personal and
work telephone numbers and email addresses.”” Straub Decl. Bx. G, € 10. This argument
provides no legitimate justification for failing to comply with the Subpoenas, because Sulter docs
pot have a prolected privacy interest in this information. It is well-cstablished that individuals
have no privacy intercst in personal telephone records (hat merely record the fact that a call has
taken place. See, e.g, Smith v. Maryland, 442 U 8, 735, 742 (1979) (“| Wic doubt that people in
gencral entertain any actual expectation of privacy in the numbers they dial.”™); United States v.
Phihbs, 999 ¥.2d 1053, 1077 (6th Cir. 1993) (“It is cvident . . . that [defendant] did not have both
an actual and a justifiable privacy interest in any ol these malerials, including his credit card
statements and telephone records.™); United States v. Moalin, No. 10crd246 IM, 2013 WL
6079518, al *6 (S.D. Cal. Nov. 18, 2013) (“[Aln individual docs not have a reasonable
expectation of privacy in business records such as . . . telephone records . . . .”). And, in this
instance, the Commission seeks telephone records from a government employee’s use ol'a
government telephone line or a government-issucd mobile phone. Moreaver, just as courts have
not recognized a privacy interest in the numbers that individuals have called, they have not
recoghized a privacy interest in the mere identification of telephone numbers and email
addresses. or the subscriber information given to providers to cstablish a telephone or email
account. £.g., United States v. Bynum, 604 F.3d 161, 164 (4th Cir, 2010},

Lven if Sutter could arliculate an ohjectively reasonable privacy inferest i his work

telephone records or the identilication of his telephone numbers and email addresses, thal does



not somehow shield that in t‘nrn_lation from the Commission’s subpocna power, Rather, the
Commission is entitled o obtain information in which a person has a reasonable expectation of
privacy through the cxercise of its statutory subpoena power where a subpocna is authorized for
a legitimate govermmental investigation, the requested materials and testimony reasonably relate
to that investigation, and the subpocna is specilic enough such that compliance is not
unrcasonably burdensome. Donovan v. Lone Steer, 464 1.8, 408, 415 (1984); United Stales v.
Morton Sait Co., 338 11.8. 632, 652 (1950), Okfahoma Press Publishing Co. v. Walling, 327 U.S.
186, 209 (1946). The Subﬁoenas here clear cach of these thresholds. See Section 1, supra.

il. RESPONDENTS MAY NOT AVOID COMPLIANCE WITH THE
SUBPOENAS BY INVOKING TIIE. SPEECH OR DEBATE CLAUSE

Respondents have also wholly refused to eomply with the Subpocnas by taking the
position that the Speech or Debate Clause of the U.S. Constitution (the “Clause™), which states
that “for any Speech or Debate in either House, [members of Congress| shall not be questioned
in any other Place,” U.S. Consl. art. I, § 6, cl. 1, completely immunizes Respondents from
production of each and every category 0.[' docnments that the Commission is seeking. Their
position is meritless as a matter of law, as the Clanse docs not prolect the materials and
testimony sought by the Subpoenas.

'The purposc of the Clause is to prevent “inlinvidation of legislators hy the Exceutive and
accountability before a possibly hostile judiciary.” Gravel v. United States, 408 11.5. 606, 616-
17 (1972). Whilc the Supreme Court has expanded the reach of the Clause beyond its literal
terms. vhich cover only “Speech” and “Debate.” the Court has stated the Clause’s protections
pertain only to “legislative acts,” defined as “those Uuings generally said or done in the House ot
{he Senate in the performance of official dutics and . . . the motivation for those acts.” United

Stares v. Brewsier, 408 U.S. 501, 512 (1972). Thus, although the Clause shields & Member of



Congress from questions about “how [be] spoke, how he debated, how he voted, or anything he
did in the chamber or in committee,” id. at 326, it has long been recognized that if the Clause is
to be exiended beyond such acts — ie., those al the “heart of the Clause,” Gravel, 408 T.S. at
625 -— they “musl be an integral part of the deliberalive and communicative processes by which
memberts participate in committee and [ouse proceedings with respect to the consideration and
passage or rejection of proposed legislation or with respect to other mallers which the
Constitution places within the jurisdiction of either House.” fd.

Where claims under the Clause arc made that go “beyond what is needed to protect
legislative independence,” they must be “closely scrutinized.™ ffutchinson v. Proxmire, 443 U.S.
111, 127 {1979). Activitics that are merely “casually or incidentally related to legisiative affairs
but nol a part of the legislative process itsell™ do not pass such scrutiny. Brewster, 408 11.S. at
528; see also id at 512 (noting il has “ncver been seriously contended” that the Clause applies Lo
““errands’ performed for constituents, the making of appointments with Governmenl agencics,
assistance in securing Government contracts, preparing so-called ‘newsletters’ to constituents,
news releases, and specches delivered outside the Congress.” ), Jewish War Veterans v. Gates,
306 F. Supp. 2d 30, 53 (D.D.C. 2007) (“While thic] legislalive-ucts limitation has been phrased
in various ways throughout the Supreme Courl’s key decisions in this arca, onc constant in those
decisions is a relusal to “real[] the Clause as protecting all conduct relating to the legislative
process.”” (quoting Brewster, 408 U.S. at 515)).

A, The Commission’s Investigation and
Subpocnas Do Not Implicaie the Clause

Neither the Commission’s Humana Investigation nor the Subpoenas are concerned with,
nor do they inguire into, any “legislative act.” and thus they do not implicale the purpose or

scope of the Clause. "U'he Comnussion staff is investigating whether there was unlawful
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disclosure and trading on material non-public information about the April 1, 2013 Rate
Announcement by CMS — and the Subpocnas are narrowly tailored Lo obtain information
concemning that issue. Any enforcement proceeding that resulls Irom this investigation would
address the disclosure of material nonpublic infoymation regarding inmninent action by an agency
ol the Excecutive Branch, not any act or conduct that fits within the definition of “legislative act”
adopted by the Supreme Court.

Respondents” invocation of the Clause is particulacly odd in this circumstance because
Congress recently made clear that disclosure of such non-public information docs not constitute
legitimate legislative activity. Two years ago, Congress atfirmed in the STOCK Act that s leak
of material nonpublic information oblained by cmployees or Mcmbers of Congress derived from
their official positions constitutes a breach of a duty owed to Congress and ﬁlc public as a whole,
and thus could give rise to a violation of the securities laws. See 15 U.8. C. § 78u-1(g)(1}.

Even assuming that the Execulive Branch’s CMS Rate Announcement could somchow be
described as a “legislative act” (and it cannot), the disclosure of thal Rate Announcement hefore
i became public is not a “legislative aet” at the “heart”™ of the Clause. To the extent any conduct
constituted a violation of the laws against insider trading, the case law suggests that it would be
beyand the bounds of any proteetion afforded by the Clause: “Whle the Speech or Debate
Clause recognizes speech, voling, and other legislative acts as exempt from liability that might
otherwise attach, it docs not privilege either Senator or aide to violate an otherwise valid criminal
law in preparing for or implementing legislative acts.” Gravel, 408 U.S. at 628; McSurely v.
MeCHetlan, 553 F.2d 1277, 1288 (D.C. Cir. 1976) (“[t]he employment of unlaw(ul means to
implement an otherwise proper legislative objective 1s simply not ‘essential lo legisiating’™ ).

Particularly in light of the STOCK Act, it would be unwarranted to extend the Clause to

15



permit Respondents to evade compliance with Subpoenas issucd by the regulator charged with
investigating the exact insider trading viotations that prompted Congress to pass that statute.

Nor may Respondents invoke the Clause in blanket fashion, without more, to avoid
production ol all documents or testimony. Respondents cannot merely assert that some
unspecified documents and testimony may fall within the scope of the Clause even if the requests
do not. on their face, implicate the Clause. Where such circumstances cxist, courts have refused
to permit respondents o cngage in wholesale evasion of subpoenas, but rather have required
them to produce responsive documents that arc not protected by the Clause, and a log of those
documents claimed to be covered by the Clausc, with subsequent judicial resolution of specific
elaims of privilege that might be asserted as to specifie documents, if necessary. £.g., Jewish
War Veterans, 506 F.Supp.3d at 60-62 (directing Members of Congress to produce responsive
documents that are not protected by the Clausc, and noting that the Coutt would, if necessary,
Jater address documents withheld under claims of the Clause on a document-by-document basis).

As discussed below, none of the specific document requests contained in the Subpoenas
concern “Jegistative acts”™ such that they implicate the Clause. Liven assuming arsuendo that
Respondents believe certain documents responsive to those facially valid requests fall within the
scope of the Clause, the proper recowurse is for Respondents to identity such documents in a log
for laler resolution between the parties, or by the Courl.

B. The Commission’s Specifie Document Requests
Do Nuot Call for Material Protected by the Clause.

| Documents Concermng Greenberg Traurig, and
Communications Between Sutter and Greenbery
Traurig (Document Requests | and 5(iH

It is well settled that the act of disseminating inlormation outside of Congress, whether Lo

private persons or Bxecutive Branch agencies, generally falls outside ol the protections olfercd
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by the Clause. In United Siates v. Gravel, 408 U.S. 606 (1972}, the Court rcjected a Senator’s
motion to quash a subpoena directed to his aide from a grand jury that was investigating the
potentially unlawfil publication of the Pentagon Papers outside of Congress. 'The Court ruled
(hat private publication by the Senator of the classified information at issue “was m no way
essential to the deliberations of the Senate; nor does questioning as to private publication
threaten the intcprity or independence of the Scnate by impermissibly exposing its deliberations
to executive influcnce.” Jd at 625; see also Hutchinson v. Proxmire, 443 U.S, 111 (1979)
(issuance of press rcleases and newsletters not protected); McSurely v. McClellan, 521 1:.2d 1024
(D.C. Cir. 1975), aff"d in part on refevant grounds en bane, 553 F.2d 1277 (D.C. Cir. 1976) (it
the documents were shown to individuals outside of Congress . . . such distribution is not cntitled
to Speech or Debate Clause protection™); Tavoulareas v. Piro, 527 F. Supp. 676, 681-82 (D.D.C.
1981) (denying motion to quash brought by congressional deponcats who were subpocnaed to
testily in a private defamation suit and holding thai disscmination of information outside
Congress is not protected hy the Clause).

Document Requests 1 and 5(1) in the Subpocnas thus do not fall within the scope of the
Clause, as they seek documents related (o information disseminated oulside of Congress. To the
extent they call for information provided by Sutter to Greenberg Traurig (including, of course,
the communications that are the subject of the Commission’s investigation), the information
requested does not iraplicate a legislative act and is not protected (rom disclosure by the Clavse.

Furthermore, the Supreme Court and lower federal courts have recognized that the Clause
does not prohibit tracing the source of information that was disseminated. See, e.g.. Cravel, 408
U.S. ut 628 (prand jury was permilted to “tracfe] the sowrce of obyiously highly classilied

documents that came into the Senator’s possession,” provided “no legislative act is implicated by
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the questions,” and notwithstanding that those documenls were an integral part ol the preparation
for the commitice proceeding that was otherwise held to be protected conduct); Zavoulareas. 527
F. Supp. at 681 (Tl the act [of dissemination] ... is unprotected, the Court perceives no basis for
limiting the questioning ol congressional deponenis to their own acts of dissemination. Rather,
fthey] shall answer questions pertaining to the dissemination of information outside ol Congress,
including the dissemination of information, or arrangements to disseminate information, to any
Washington Post reporler of to any cxecutive agency.”).

Nor is a different conclusion warranted to (he extent responsive documents or testimony
include communications made or information provided by Greenberg Traurig lo Sutter. With
respect to any information provided by Greenberg Traurig to Sutter regarding the Rate
Announcement in the days or hours preceding the Rate Announcement, there is no evidence to
suggest (as Respondents must show to invoke the Clause), that any such information was
“acquired in connection with or in aid of an activity that qualifies as “legislative’ in nature,”
Jewish War Vererany, 506 1. Supp. 2d at 57, nor have Respondents identificd any,

Morcover, some ol the communications at issue may have been related Lo constituent
communicalions and services rather (han to any contemplated legislation. Greenberg Traurig
represented a number of ctients in the healthcare sector during the relevant period. An email in
{he staff’s possession suggests that the call between Sutter and the GT Lobbyist on April 1 was
initiated to discuss the contrict termination by CMS of a Greenberg Traurig client, an unlikely
matter for legislation by the [Touse. Straub Decl. § 18. Constituent “errands™ and “assistance in
securing Govemment contracts,” while clearly within the normal scope of the duties of a
Member of Congress, are nol legislative acts énd do not {all under the scope of the Clausce.

Brewster, 408 1.8, at 512.
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z. Documents Concerning Communications
Between Sutter and CMS (Document Requests 2)

The same conclusion is warranted with respect to Document Request 2 in each Subpoena,
which calls for all documents concerning ﬁny communications between Sutter and CMS.
Firsl, during (he time period covered by the Subpoenas, many Members of Congress, including
Rep. Dave Camp, Chair of (he Commitice, advocated to CMS that the final Medicare Advanlage
rates should be revised significantly Irom thosc that the agency had preliminarily announced.? It
is thus likely that some information responsive to the Subpoenas’ request lor communications
between Suiter and CMS will fail into the calegory of such advocacy communications. It is
settled law thal actions or communications between Members of Congress and Executive Branch
agencies in the context of such “lobbying” activities are not protected legislative acts. Doe v.
MeMiflan, 412 1S, 306, 313 (1973) (“Members of Congress may (requently be in touch with
and seek L intluence the Txecutive Branch of Government, but this conduct ‘though generally

-done, is not protected legislative activity.””); Gravel, 408 U.S. at 625 (Members’ contacts with

Execulive Branch officiais to “cajolé"’ ulr “exhort |them] with respect to the admimstration of a
federal statute” do not qualify as “protected legislative activity,” cven “though generally done.™).

Liven outside the conlext of advocacy, it is still essential that communications between
Exceutive Branch agencies and Congress be in connection with legislative activitics to qualify
For protection under the Clause. Tt wonld he extremely difficult to charactenze communications
between Sutter and CMS about the Rate Announcement shortly in advanee of its release as in
comneclion with lcgislative activiies, even legislation on a temporary or pennanent SGR Aix (or

other related legislation).

' See, e.¢., Press Release, Commitiee on Ways and Mcans, “In Letler to CMS, Camp, Upton,
Hatch Demand Answers on Cuts to Medicare Advantage Program™ (l'cb. 28, 2013), available at
http:/fwaysandmeans.house. govinews/documentsingle.aspx?DocumentID-32 1679
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In addition, as discussed above (vee subscetion IILB.1, supra). 10 the extent the
information requested consists of information provided by Sutier to CMS, dissemination of
nformation outside of Congress is not a legislative act covered by the Clause. See MeSwrely,
521 I'.2d at 1043 (rejecting motion to quash, where plainlilts sued Congressional members and
ades Jor damages, arising out of their dissemination outside of Congress to the IRS of matcrials
that were obtamed by third parties in violation of their Fourth Amendment rights: “if the
documents were shown to individuals outside of Congress - or even apparently to an agency of
the Lixecutive — such distribution is not entitled to Speech or Debate Clause protection™),

3. Documents Concerning the Medicare

Docuiment Requests 3 and 5(i1) in each of the Subpoenas seek documents concerning the
very subject of the information leaked to seleclive members of the public in advance of the Rate
Announcement, For the same reasons as stated above in Sections TTLB.1-2, supra, these requests
do not on their lace scck any information relating 1o any “legislative act” as defined tn the casc
law, and there is no basis o believe that information in Suller’s files regarding the Medicare
Advantage Rates — actions taken by an Excentive Branch agency, in the absence ol any
legislalive act -- - somchow implicates the protections of the Clause,

4. Documents Concerning the Potential Confirmation

of Marilyn Tavenner as CMS Administrator by the

11.8. Senate (Document Requests 4 and 3)

The G1' Lobbyists” April 1 emal 1o Height suggested that Tavenner’s conlirmation was
politically linked to CMS’s decision on Mcdicare Advantage Rates, and the Comimission has
sought docwmnents concerning that potential confirmation in this time period to ensure that it
obtains all documents and communications that maght rellect knowledge or disclosure of the

Ratc Announcements, even il that conncetion is made indireclly by reference to the later



confirmation of Tavenner. The Commission has no interest in and does not seek 10 question
whether that later confirmation was in fact the product of any prior agreement, or the motivation
for any such agreement. Nor does the Commission seck any information regarding the aciual
confimation of Tavenner, which oceurred after the time peried of the Subpocnas. Rather, the
Subpocnas relate solely to the time [rame surrounding the Rate Announcement.

1t 15 settled law that the information the Commission has sought is not shielded by the
Clause. Tndeed, the information would not be shielded even if (as is not the casc here) the
Commission were secking this information about future legislative action te question the
propriety of a guid pro quo arrangement. 1n Brewster, for example, the Supreme Court held that
the Clause did not bar charges that a former scnator solicited, agreed Lo accepl, and/or took
bribes in return for being influenced in the performance of [egislative acts. The court held that
bribe-taking was “no patt of the legislative process or function; it is not a legislative act.” 408
U.S. at 526, because “[t]he illegal conduct is taking or agreeing to take money [or a promise to
acl inu certain way. There is no need for the Government 1o show that appellec fulfilled the
actual illegal hargain; acceptance of the bribe is the violation of the statute, not performance of
the illegal promise.” Id  Accordingly, it 1s not “nceessary to inquire into how appeilee spokc,
how he debated, how he voted, or anything he did in the chamber or in committee in order to
make out a violation of this statute.” Id. In other words, “[p|romises by a Mcmber to perform an
act in the future are not legislative acts,” and arc not shielded by the Clause.  Unired Stazes v.
Helstoski, 442 U.S. 477, 489 (1979).

flere, the Commission has no investigative interest in the subsequent conlirmation of
‘Favenner, or the motivations or reasons behind any agreements regarding ihat conlinnation.

‘Tavenner’s confirmation did not oceur until mid-May 2013, more than a month afler time period
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covered by the Subpoenas. If, in late March or early April, there was speculation or discussion
about future action that might be taken regarding Tavenmer’s con{irmation in connection with a
revision in the Medicare Advantage rates, such discussions wounld amount to no more than
promises of future acts (if they amounted to “promises” at all). As in Brewster, “[ijnquiry into
the legislative performance itself is not ncecssary.” 408 U.S. at 5l2?. Such cominunications
would accordingly not be protected from discovery under the Clause.

Furthermore, any connection between the Subpoenas and a “legislative acl” concerning
the Tavenner confirmation is particularly attenvated bere, where the Subpoenas seek inlormation
from a House Committee and one of its employees, but ﬁot any personnel or committees in the
Scnate, with whom the confirmation process is constitutionally lodged.

5. Sutter’s Telephone Records {Document Request 6)

The Commission is unawarc of any support in the case law for Respondents’ refusal to
comply with the Subpoenas’ requests for Sutter’s telephone records 1dentilying the dules, time,
duration and numbcrs of calls madc to or from his work tcicphonc. As these requests do not seek
the substance of any such commumeations, they do not, without more, imphcate the Clause. Cf
Gov't of Virgin Islands v. Lee, 775 F.2d 514, 522 (3d Cir. 1983) (holding, in another contexl, that
“|i|t is the content of [the] private conversations, and not the mere fact that the conversations
took place, that delermmes whether |the Member| is entitled to legislative immunity™). Liven
were it possible for Respondents to make a showing that one or more communications referenced
in the requested records are protected by the Clause, their proper recourse is not to avoid
production in wholesale fashion, but to review those records fov a parlicularized demonstration
that one or more such records document “legislutive acls.” See, ¢.g., United States v. Renzi, 692
1. Supp. 2d 1136, 1155 (D. Ariz. 2010) (ruling that defendant would be allowed lo “move in

fimine w exclwde sach testimony or evidence [including phone records] as the Court determines
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18 protecled by the Speech or Debate Clause™), United Transp. Union v. Springfield Terminal Ry.
C'o., Civ. Nos. 87-03442 P, 880117 P, 1989 WL 38131, at *3 (D. Me. Mar. 13, 1989) (afler
narrowing a functionally overbroad request for phone records, noting that ‘[m]ovanls may then
review the more limited group of records before they are produced and by affidavit make claims
of privilege for those records which document legislative acts™).

I[V. THE DOCTRINE OF SOVEREIGN IMMUNITY DOES NOT PRECLUDE

THE COMMISSION FROM SEEKING DOCUMENTS AND TESTIMONY
FROM CONGRESS

Respondents have also refused to comply with the Subpoenas on “sovereign mmumnity”
grounds (Straub Decl. Ex. G, € 1). Presumably, Respondents are invoking the principle that the
United States, as a sovereign, is inummc from suit absent its consent to be sued. United Srates v,
Bormes, 133 8. Ct. 12, 16 (2012). 'The reference to sovereign immunity is odd because the
Commission is part of the sume federal sovereign with whose immunily Respondents seek Lo
cloak themselves. The Commission is unawarc of any support in the case law — and

'.Rcspondcnts cite none — for the proposition that the doctrine of federal sovereign immunity
may be invoked against an agency of the federal government {serving as a ]ﬂeu'ntiﬁ}.s That 1s
because issues of federal sovercign immunity usually arisc when citizens or other sovereigns
(e.g., the States) bring a suil agaimst the federal government (scrving as a defendant). When the
Executive Branch seeks to litigate against members of the Legislative Branch {or their stafl), the
more specific limitations imposed by the Speech or Debate Clause, and not generalized

. . . - . . . 2 il 6
incantations of sovereign immunity, provide the only proteetion, i any.

S In their May 19 letter, Respondents cited only Lane v. Pena, 518 LS. 187 (1996), which
merely applicd the doctrine of sovereign immumily, as 1L 1s exclusively applied, i the context ol
a private individual’s Tawsuit against the United States.

§ Eyen assuming sovereign immunity could appty here in the fistinstance, Respondents
argument would founder on Congress’ explicit waiver of immunity in the 8TOCK Act:
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V. SUTTER IS NOT EXCUSED FROM TESTIMONY BY UNITED STATES v,
MORGAN

House Counsel’s May 19 Letter also asserts that the Subpoena to Sutler was improper
“hecause high-ranking government olhcials méy not be compelted to testify absent extraordinary
circumstances.” Straub Decl. Ex. G, € 3 (citing {United States v. Morgan, 313 1.8, 409, 422
{1941)). Sutter’s reliance on Morgan is unavailing.

First, the Court’s ruling in Morgan applics only to testimony and documents “regarding
the deliberative process used to arive at a decision within the scope of |the official’s]
government duties.” Bz re United Srates, 542 Fed. Appx. 944, 947 (Fed. Cir. 2013). Morgan
“does not shield documents that simply state or explain a decision the government has already
made or protect material that is purcly factual, unless the material is so inextricably intertwined
with the deliberative sections of documents that its disclosure would incvitably reveal the
government’s deliberations.” In re Sealed Case, 121 £.3d 729,737 (D.C. Cir. 1997). The
(‘ommission is not sceking testimony about the deliberative process linked to any decision of
Sutter or his employer, let alone a decision wilhin the scope of their dulies. It is difficult to
conceive how revealing nonpublic matcrial information about a Medicare rale increase to a
lobbyist constitutes an act of deliberaiion, comprises “part ol a process by which governmental
decisions and policies arc formulated,” 7d. (intcenal quotation marks omitted), or falls within the
scope of a congressional staffer’s legitimate government duties.

Second, Sutter is not a high-ranking govemment olficial. Morgan is a “form ol exceutive
privilege,” In re Sealed Case, 121 F.3d at 737, and it has been exlended o persons at the very
top levels of executive govemment agencies, such as cabinel olficiuls, ageney heads,

comimission chairs, governors, with limited expansion beyond those examples. See, ¢.g., {inited

“Members Jand employces] of Congress ... are not exempt [rom the insider trading prohibitions
arising under the sccurities laws.” STOCK Act, 126 Slat. at 292.
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States v. Sensiem Colors, fnc.. 649 1. Supp. 2d 309, 320-21 (D.N 1. 2009) (colleching authority,
and finding one of ten EPA Regional Admumnistrators to be a higﬁ—r:-mking olhicial). Sutter is
currently the staff director of a House subcommittee and, at the time of the cvents in question,
was on the prolessional staff of that subcommittee. The Commission is aware of no authority
applying Morgan to a Congressional subcormunittee staller.

Third, duc to Sutter’s unigque role in the relevant evenls, he 1‘, not entitled to avoid
testifying. As demonstrated by the facts described above (see Facts, Section B, supra). Sutter
has “unique first-hand knowledge™ of facts central to the Humana Investigation, and “the
necessary information cannot be obtained through other, lcss burdensome or intrusive means.”
Lederman v. New York City Dep’t of Parks & Recreation, 731 F3d 199, 203 (2d Cir, 2013).
Under such circumstances, it is settled law that Morgan offers no excuse from testimony. 7d.

CONCLUSION

For the foregoing reasoms, the Commission respectlully requests that the Court order
Respondents to show cause why they should not comply with the Subpoenas and order
Respondents to comply with the Subpocnas promptly.

Dated: J ll];IE- 20,2014
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