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EXHIBIT 72
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U.S. Fouse of Representatives L
COMMITTER ON STAKDARDS GF
OFFIGIAL CONOUCT
Wasdigten, BC 20515-8328
March 20, 1998
The Honorabie Bud Shuster Imasmisted Via Facsimile
U. S. House of Representatives
2188 Raybum House Office Building

Washingten, D.C. 20515

Re: [n the Matter of Represeniative Bud Shugter

Dear Colleague:
The lnvmigmve Subcotnmlm and full Committee bave considered your request
tosayalip inthe ioned matter, received in this office on March 13,

1998, andwmcmwﬁurthemmpmbdow We have also considered the
issucs identificd in subsequent correspondence received from your sttomeys, dated
Masch 13 and March 19, addressed to Comminee counsel.

l-mmm.&m

You indicated that you and/or former members of your staff “are more than
witnesses and lkely ere the focus™ of s Grand Jury investigation in the District of
Mazsachusests that may involve considenble overlzp with sespect to arcas that are the
subject of the Subcommittee’s investigation. You stated that the continustion of the
Subcommittce’s investigation a1 this time will impair your ability to protect your interests
urmmcmﬂcmﬂjw.mmumwmdenormw«mm of
testimony in this matter will compromise your effective representation in the ctiminal
investigation.

The Commintee's cbligation and fegal suthority to pursue an investigation is
indcpendent of any other investigation that might be conducted by another braach of the
govemnment. Although the Committee has the discreticn to defer action on a
mymmwimuumbumllhumm&luvemlem is
bclulwlrwodbyw enforcement ot regulatory suthoritles”™ or when the
ttee otherwise determines ut it would be sppropriste to bave the conduct
mmwmmaubmowmwmtummml«o
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You cite several precedents of the House in suppont of your suggestion that
granting your request would be cansistent with the manner in which the Committee has
scted in other similar instances. Although the Comminee frequently exercises its
discretion to defer its activitics where the Respondent has been indicted and a criminal
proceeding is ongoing, it is not obligated to defer, and has not commonly dornic s0 where 2
Respondent is the subject of a Grand Jury investigation but has aot been indicted. See,
¢.g., In The Master of Representanive Barbara-Rose Collins. Sumemary of Activities, One
Hundred Fourth Congress, HR. Rept. No. 104-886, 104> Cong.. 2d Sess. (1997). On
occasion, the Committee has elected to proceed with investigations or hearings even in
instances where a criminal trial or appenl is ongoing. Ses, ¢.g. /n The Maiter of
Representative Daniel J. Flood, H.R. Rept. No. 96-856, 96° Cong.. 2d Sess. (1980). In
Flood, the Committee proceeded with a disciplinary hearing notwithstanding the motion
of the Respondent to defer pending completion of his ecriminal trial. In reaching this
decision, the Committee noted that “this Committee will require 8 strong showing by a
respondent to support a motion to defer Comminee action on the ground that judicial
preceedings are pending.” Jd. The Committee further noted that “(w]hen this Committec
defers its disciplinary activities pending completion of judicial proceedings, Congress's
interests may suffer. The Committee is commitied to maintaining and improving public
confidence in the integrity of the Congress. and belicves that its proceedings ought not to
be delayed cxcept for compelling reasons.™ ]d. In your case, you have provided no
compelling reasons other than a genern! explanation that you find yourself in the position
of “having to deal with paratlel proceedings.”

You have also cited /n The Matier of Represeniative Andrew J. Hinshaw,
H.R.Rept. No. 94-1477, 94® Cong.. 2d Sess. (1976) to support your request to stay
proceedings. In Hinshaw, the Respondent was convicted of bribery and an appeal was
pending. The House referred a Resolution to Expel to the Committee and the Comsmittee
recommended thot the resolution not be agreed to. In reaching its decision, the
Committee limited its decision to the particular facts before it, and noted that the Member
was involved in “an active, nondilitory criminal proceeding.” In reaching this result, the
Committee stated that it desired “to express clearly, however, that in this case its
conclusion is based entirely on the instant set of facts and in no way implies that different
circumstances may not call for a different conclusion.”

The Commirtee elected to defer its investigation of Representative Rostenkowski
cnly after it received a formal request from the United States Attomey to do 0. Summary
of Acttvities, One Hundred Third Congress, H.R. Rept. No. 103-873, 103d Cong., 2d
Sess. (1994). Based on the marters discussed with the United States Attomney during a
meeting conducted in Executive Session, the Committee concluded that there were
compelling reasons to defer its investigation in that instance, though it expressly noted
that its decision to defer was entirely voluntary and timited to the narrow facts presented
in that case.
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Our review of the subpoenas you have recetved in connection with the Grand Jury
hvuﬁpdoneunﬂmn&whlcﬂuemmihnmmbmhmsﬂmthymw

the Rules of the House, an srca that is beyoed the jurisdiction of the Department of
Justice. Since you have not been indicted, it does not appesr that your involvement with
the criminal investigation in Boston, and sy wial that might result from that
investigation, zre likely to be resolved soon. The Commigee is not willing to delay s

ion under these circumstances and, indeed, would be remiss io its obligations to
the House if it did s0. Therefore, your request to stay this investigation pending the
resolution of the Grand Jury Investigation in Boston is hercby denied.

2. Subgoena Dirested 1o You

Your attomeys have raised 9 number of objections with respect to the subpoena
duces tecum directed to you. For example, they suggest that the Fifih Amendment
prohibits the compelled production of your “personal papers,” including
and documents related to appointments. because the contents of these papers might tend
to incriminate you. Letter of 3-12-98 from B. L. Ginsberg and M. L. Berger at 2.

We must reject this suggestion. As the outset, we note that it is doubtful that the

Fifth Amendment ever protects the contents of voluntarily created documents, no matter

bow private. See United States v, Doc, 465 U.S. 605, 618 (1984) (“[Tihe Fifth

. Amendment provides absolutely no protection for the contents of private papers of any

kind.") (O'Connor, J., concwrring); |n re Grand Jury Procesdings, 759 F.2d 1418, 1419
(9 Cir. 1985).

The decision in sckwood, 845 F. Supp. 17
@®D.C. 1994).@;;4.5100&1319(1m).umwymdwinmum In
that case Senator Peckwood, relying (as have your attorneys) on Royd v, United States,
116 U.S. 616 (1886), srgued that “the Constitution prohibits the compelled disclosure of
private papers such as his disries which contain potentally incriminating eatries or
statemonts.” 848 F. Supp. ot 23. The court, however, concluded that subsequent
Supreme Count decitions have largely repudiated Bovd and heid that Senator Packwood
could not assert a Fifth Amendment right with respect to the contents of his persocal
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disries because these documents, though no doubt highly personal and private, were
created voluntarily. [d,

Even if the Fifth Amendment did protect the contents of private papers, however,
this would be of no moment here. The documents you are withholding are official
mmdmdmhﬁmdamucm.’ Numerous rules and regulations
establish that such documents must be for the conduct of official and
duties caly, not for personal or private business.’ As the Supreme Court stated long ago,
official documents are not protected by the Fifth Amendment. Wi j
221 USS. 361, 380 (1911) (“Thus, In the case of public records and official documents,
m«bwhmcwnbmﬁcuofwblicofﬂu,ﬂnmtormposnuicncflnwful
custody would not justify the officer in resisting inspection, even though the record was
made by himself and would supply the evidence of his criminal deretiction.”).

Your attorneys assert that the records in question “belong{]™ to you. Letter of 3-
13.98 from B. L. Ginsberg and M. R. Berger at 2. While this may be truc in a limited
sense, it is not dispositive of the nature of the documents for Fifth Amendment purposes.
See 950 F.2d 736, 740 (D.C. Cir. 1991) (“The
proper characterization {for Fifth Amendment purposes] turns less on the ownership of

2 1t may be that some of the documents you are withholding are documents which
do not relste to your official capacity, snd which were not created, reccived or maintained
by your congressional office. The Committee secognizes that you may be entitled to
assert a right to withhold these documents on the ground that the act of producing them
(cather than their contents) may tend to incriminate you. To the extent that you wish to
assert such a claim of privilege for those documents, the Subcommittee will instinste
sppropriate procedures (o consider and rule upon the privilege claim.

} By satute and House Rule, franked mail may be used only for official, not
perscnal, 39 US.C. § 3210 g s2g.; House Rule 46; see also Common Cayse v,
Bolger, 574 F. Supp. 672 (D.D.C. 1982), af'd, 461 U.S. 911 (1983) (“The clear purpose
of the franking privilege is to facilitate the carrying on of official business.”) Similarly,
this Committee has made it clear that official resources must be used exclusively for
official purposes. See HOUSE ETHICS MANUAL, COMM. ON STANDARDS OF
OFFICIAL CONDUCT at 213, 102d Cong. 2d Sess. (1992). The Committee oa House
Oversight has also issued regulations specifying that the Member's Represcntational
Allowance “may only be used to support the conduct of official and representational
duties to the district from which clected. The MRA may not be used to pay for any
persocal, political, campaign, or commimee expenses.” COMM. ON HOUSE
OVERS)IOHT. MEMBER'S CONGRESSIONAL HANDBOOK (1985) (cmphasis in
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the {document] than on its use.”) Whether a document is a government or official recard
forﬁmmwpm&pmboniumpmmdm." fd a3’ In
the present case, where the documents in question were created ond/or maintained at
taxpayer expensc by federal employees in the course of performing official dutics, there
can be no question that they arc government or official records. See Unpited States v,
Dean, 989 F2d 1205, 1206 (D.C. Cir. 1993) (sppointment calendars, 8 handwritten “to
do” list and & typed document “resembling a diary™ created by federal employee in the
course of her official dutics were government records).

Furthermore, cven if a Member's office were most appropriately characterized as
hisorh:rpumﬂbmimu.mhcrdmnuasovmm:omee.ﬂnconmmofthe
office’s documents would still be eatitled to no Fifth Amendment protection. n United

465 U.S. 605, 610-12 (1984), the Court held that the contents of the
records of a sole proprietorship were not protected by the Fifth Amendment, noting that
there was no contention that the records were created involuntarily. The Court held that
the only Fifth Amendment protection in this situation related (o the oct of producing, not
to the contents of, the documents. Id, a1 612-14. Since it cannot be suggested that the
records in a Member’s congressional office are somekow mare personal or private than
the records of a sole proprietorship. it is clear that the contents of the documents
mainteined in your congressicnal office are not protected.

Your antomeys have also indicated that the act of producing the documents in
response to the Committee’s subpoena would violate the Fifth Amendment because it
would fequire you to make discretionary judgments regarding various categories of
documents described in the subpoena. Letter of 3-12-98 from B. L. Ginsberg and M. R.
Berger at 2. We dissgree for scveral reasons. First, as alreedy noted, the documents
sought are official records, and therefore not subject to any Fifth Amendment objection,
includirg an objection based upon the act of production. Second, we do niot believe that
producing docurents in response (o the subpoena would require you to make the kind of
discretionary or subjective judgments that could be considered itestimonial and
incriminatory in nature. For example, the produstion of colendars and corvespondence
reflecting specified data from specific dates con be achieved by an entirely objective
review of these documents.

Finally, your objection in this regard is pasticularly misplaced given that your
Administrative Assistant, Timothy Hugo. and your attorneys advised Committee counsel
that you had recused yourself from gathering documents responsive to your subpoena and
that you had instructed Mr. Hugo to coordinate that effort. During a conversation with
Mr. Hugo on February 25, 1998, Committec counsel confirmed that the documents Mr.
Hugo and your scheduler, Tracy Mosebey, hed identified as responsive to subpoenas
served on each of them and on you were being preserved in your office in the Rayburm
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House Office Building as of that date.! Under these clrcumstances, it is difficult to sce
mmormmmmaumaanbym Any
conceivable problem could be obviated simply by designating, as Comumittce counsel
hvedmdymwd.nmb«ofmnﬁw-auwm&‘mafmmm
lmudnsdmmployeewpmdmﬂnmmmmm This is a procedure that
moﬁmmpcluamofmidinamwofmmm. See, ¢g, SEC
v. First Jersey Secs,, Inc,, 843 F2d 74 (24 Cir. 1988).

3. Subpoenas Directed to Your Congreasional Emalovees

Your artomeys have also raised several objections (o the subpoenas duces tecum
directed to Mr. Hugo and Ms. Mosebey. First, they have suggested that the subpoenas
mnwwmmqanﬁonhepodmnﬁmﬂiehmm
their personal records, but are official files under your legal control. Lemer of 3-12-98
from B. L. Ginsberg & M. R. Bergerat2a.1; Letter of 3-13-98 from B. L. Ginsberg and
M. R Bergerat2.

Hm.mmmhwmﬁmmmmm
mmhmimdmmmmumgmwmembmmdwmmlpmm”
of the employees subpoensed.’ Nothing turns on the characterization of these documents
as the °personal property” of the employees or you. Like judicial subpoenas,
WMM#MWM@M&HM&MM
cmmdyucmmloftbcwbpomdhﬂividml,mﬂmofwbomhd«mu
See Mattic T, v, Johnston, 74 FR.D. 498, 502 (N.D. Miss. 1976) (A person seeking
mwmdsﬂuouahthebmofnmbmoﬁwhntbeﬂbwmmedoa
mmswmmwdmmmuwmm&nmm
mﬁmlht&euﬁmhnndmwmnwhmudmx&') In

i 71 FERD. 88 (SON.Y. 1976), the coust held that a corporate
oﬁwwmﬁmdw:mbpombmmwichmhhisw

4 During 2 subsaquent conversation with your attomeys on March 4, 1958,
Comuitiee counse! advised your attorneys that the Committee expected those documents
to be preserved in your congressional office, and that the efforts of any party (o remove
mmmmwomwmmmwm
be far more sericus than those identified in the complaint previously filed against you.

3 Committec counsel have been advised that st least one of the employces has
mﬁwmmmwwmmummmm
wumpmhammmmwbﬁmuhbymmmm
ground that it should be considered official. Because we do not believe that this dispute
is material to the Committee’s right to obtain all documents responsive to the subpoenas,
we see 1o need (0 resolve it at this time.
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mdyoteoml.evmuwushﬂndommbelmgedmthcwmmimmdmn
though a resolution of the Board of Directors specifically directed the officer not to

produce the documents.

The Committee's power to compel the production of documents by the employces
is greater than that of 8 court. House Rule 43 provides that *(s] Member, officer, or
cmplnyeeofdleHomeotR:ptmmivushaudhaewlhzspiﬁtmdme!monhe
Rules of the House of Representatives and to the rules of duly constituted committees
thereof. For employees to refuse to comply with duly suthorized subpocnas of this
Committee (or for you to instruct them not to comply) is completely inconsistent with
House Rule 43.

The fact of an asserted Fifth Amendment objection does cot change this analysis.
Courts have repcatedly held that the Fifth Amendment does not prehibit compelled
production of documents from an employee or other third party ogent, cven though the
documents belong lo and may incriminate the employer. See, €.2.. i
States, 409 U.S. 322, 333-35 (1973) (documents subpocnaed from an accountant); ln e

pvestigation Antornev Maner No_ 89-4-8881.J, 921 F.2d 1184 (11° Cir.
1991) (documents subpoenaed-from a legal secretary); In_re Grand Jury Subpoena Duges
834 F.2d 1128 (2d Cir. 1987) (documents subpoenzed from

administrative assistant).

The only excepticn to this rule is a very namrow one, which applies only where the
employer entrusts documents (o 2n employee for safekeeping only (or, &t most, for a very
limited purpose). lare Gapd Jury Investigntion, 921 F.2d at 1187-89. This exception
could not possibly spply bere. In the first place, the employees in a Member's
congressional office are not the Member's personal employees; they are employees of the
House who are paid for performing official duties, not personal, duties. Sec generally
HOUSE ETHICS MANUAL, COMM. ON STANDARDS OF OFFICIAL CONDUCT
183; United States v, Diggs, 613 F.2d 988, 997 (D.C. Cir. 1979). As employees of the
House, they kave independent obligstions to comply with House rules and to cooperate
with investigations of this Commitiee. Therefore, no Member has a reasonable
expectation that employees will withhold information relevant to this Committee's
investigation. See Couch, 409 U.S. at 335-36 (noting that taxpayer had no reascnable
expectation that accountant would not disclose information as required by law).

Moreover, your sttomeys have not asserted, and we see no reason to believe, that
documents in the possession, custody or contro) of Mr. Hugo or Ms. Mosebey were
entrusted to them simply for safekeeping. Cleatly these employees themselves create,
receive or wotk with many documents that are in their possession, custody and control.
(For example, we assume Ms. Mosebey routinely works with documents related to your
appointments.) Thus, there could be o conceivable justification for withholding such
documents to the extent they are responsive to the subpoeaa.
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The “authority™ cited by your attomeys for the contrary position consists of a
memmﬂmw}mkmhmm‘ﬂnOﬁnmudw
10 inspect and search all areas and propenty in the Office at any tme.™ This presumably
is intended to show that the employees do not have exclusive possession or control over
the subpoensed documents. Even if true, this is irrelevant. So long as the employees
have sufficient coatrol over the documents to qualify as substitute custodians, it makes no
difference thas the cmployer also has access to oc control aver the documents. See [n fg

igntions, 921 F.2d at 1189 (documents could be subpoenaed from legal
secretary even though employing ancmey exercised some control over them as well).

Accordingly, we sec no merit to the objections with respect to the subpoenas
dirccted to Mr. Hugo and Ms. Moscbey.

4. Meshanics of Production

Your attommeys have indicated that you maintained a personal calendar or
calendars reflecting numercus entries that you would like to redzct. You assert that many
entries in these personat calendars relate to matters of national security, matters peotected
by the attomey-client privilege, or other marters of a personal nature. We instruct you ©
produce 8 copy of each such calendar to the Subcommitnee immediaely. Although we
sre not obligated under House precedent to do so, We recognize your assertion of the
anomey-client privilege to the extent we will authorize redaction of sny entries that
reflect the substance of your communlcations with your aromeys. Proceedings Against
Ralph Bernstein and Joseph Bernstein, H.R. Rept. No. 99-462, 99th Cong., 24 Sess. a2 33
(1986). Entries that reflect the dates and locations of any such meetings, however, aay
not be redacted. We will not authorize redaction of any entries relating to matters of
mationsl security oz those of a “personal nature™ cbsent a specific request from you
demonstrating compelliag reasons to do so for esch such entry, and cven then we will
iastruct yous attoroys to show an unredacsed copy to Committee counsel 1o verify that
their actions in this regard have been consistent with our instructions.

With respect to any other cormrespondence or other documents that are truly
“personal,”  you must produce such documents unless they are protected by a judicially
recognized privilege or legitimate constitutional right. Packwood, supr. Under the Rules
of the House, you may not widihold evidence merely on the grounds that it “may tend to

¢ We note that this sentence is completely consistent with our view that the
documents are official records (svailable to the “Office™) and thus beyond the scope of
sny Fifth Amendment protection.
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defame, degrade, or incriminate™ you House Rule XI(kXS). You should provide the
Subeornmineewithapﬂvilegelogreﬂecﬁngnliaofdlmhdoumnnfuwhichyw
Mlpﬂvﬂeae.mbsahmﬂdiuludelgmdduaipﬁonofmhdmmhﬁu
wwofmmrmum\(fwm).mmnmmm-
description of the general subject matter. For each document, you should demonstrte a
Waﬁ:«b@k&rmﬂn&miﬂmﬂﬁdpﬁvﬂm.Wewﬂmormwmm
submit a completed privilege log to the Committee no later than Friday, March 27.

chmdmﬂmlwehawdbcmddwwmﬁmhmlimmmhnwniwﬁn
extensive discussions with the Office of the General Counsel and the legal views
effgmwdbydwCommimmwnﬂmwimmMMMMwmdvd&omM
office.

. Conclusion

. Weinstruct you to produce your personal calendar(s), redacted in accordance wi
:ll;eg ;:’utmve;ions set forth above, to the Commitee offices by $:00 p.m. on Mmh“;;h

X evdllnkoc:fpeancomprdxmsivepﬁvilegelogfwmyoma ive
documents that you decline to produce. We are confident that we can expe:tm‘sgl?
cooperation in instructing your attorneys, as well as Ms. Moscbey and Mr. Hugo.yt:n

’Bymol:"thcm't lendar,” we are refe ing the docy descrided
;:meys _n:hmlwwmmmmvw:mnhn:vwcm Ao
hmlmmm :-hulm. bzumﬂlwrh-tkhmmddmdmm:gm
s ty alahmmm' o lﬂhpolu___' _MbymCmIthdommuuhoﬂh
;ﬂ s prep pul “h!m?ﬂhvhhmmhmcfmmwh
mahumolmnumwbommoﬂ;mw e
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'7 &ﬁmﬂoﬂam'wﬁd‘ in these %
instructions, however, we must edvise

immedistely. lfywdomtmp!ywmm
mmmcommmymmmmwcm-mﬁmmmm
Monwmucmofkqmmﬁmm«nﬂnmm 1998.

Sincerely,
Nt L Beme
Chairman : L. Bctmm
Ranking Democratic Member
JVH/HLB:vhj

cc: Benjamin L. Ginsl
Mitchell R, me,?.'q'::"'



