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TO FILL VACANCIES,
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Executive Authority to Fill Vacancies.

power to fill the vacancy. It may mean, also, without violence
to the sense, ¢ happen to exist;’ under which sense, the
President wonld have the right to fill it by his temporary com-
mission. Which of these two senses is to be preferred? The
first seems to me most accordant with the letter of the consti-
tution; the second, most accordant with its reason and spirit.

The meaning of the constitution seems to me to result in

this: that the President alone cannot make a'permanent ap-
pointment to those offices; that, to render the appointment per-
manent, it must receive the consent of the Senate; but that,
whensoever a vacancy shall exist which the public interests
require to be immediately filled, and in filling which, the ad-
vice and consent of the Senate cannot be immediately asked,
because of their recess, the President.shall have the power of
filling it by en appointment to continue only until the Senate
shall have passed upon it; oryin the language of the constitu-
tion, till the end of the next session. ! :

The substantial purpose of the constitution was to keep
these offices filled; and powers adequate to this purpose were
intended to be conveyed. Butif the President shall not have
the power to fill a vacancy thus circumstanced, the powers are
inadequate to the purpose, and the substance of the constitu-
tion will be sacrificed to a dubious construction of its letter.

Put the case of a vacancy occurring in an office, held ina
distant part of the country, on the last day of the Senate’s ses-
sion. Before the vacancy is made known to the President, the
Senate rises. ‘The office may be an important one; the vacan-
cy may paralyze a whdle line of action in some essential branch
of our internal police; the public interests may imperiously de-
mand that it shall be immediately filled. But the vacancy
happened to occur during the session of the Senate; and.if the
President’s power is to be limited to such vacancies only as
happen to occur during the recess of the Senate, the vacancy
in the case put must continue, however ruinous the conse-
quences may beto the public. Cases of this character might

be easily multiplied; and it would seem to me highly desirable
to avoid a construction which would produce effects so exten-
sively pernicious, if it can be'done with a just respect to the
language of the constitution.
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The Practice in respect to Letters Testamentary,

nant with the mere letter. . But it overlooks the spirit, Teason, - :

and purpose; and, like all constructions merely literal, its ten-
dency is to defeat the substantial meaning of the instrument,
and to produce the most embarrassing inconveniences.

The construction which I prefer is perfectly innocent. Tt
cannot possibly produce mischief, without imputing to the Pres-

ident a degree of turpitude entirely inconsistent with the char-
acter which his office implies, as well as with the high respon-

sibility and short tenure annexed to that office; while, at the

same time, it insures to the public the accomplishment of the
object to which the. constitution so sedulously looks—that the
offices connected with their peace and safety be regularly filled.
I have the honor to remain, sir, very respectfully, your obedi-
ent servant,
WM. WIRT..

To the PresivenT ‘oF THE UNITED STATES.

THE PRACTICE IN RESPECT TO LETTERS TESTAMENTARY.

It is the settled practice to admit the authority of letters testamentary regu=
larly issued by courts of probate in the several States, in adjusting demands
upon the government. : :

OFFICE OF THE ATTORNEY (GENERAL,
December 2, 1823.

Sir: Tunderstand that the legal point involved in the case

which you have done me the honor to submit for my opinion,
is, whether the last will ‘and testament of Thomas Scan has
been so established as to ‘authorize payment of the arrears of
wages due to Scan to George Tilly, to whom letters of admin-
jstration with the will annexed have been granted by the proper
tribunal in Pennsylvania. Tilly could not maintain an action
under this grant of administration in any other State than Penn-
sylvania; not from any invalidity in the will or its probate,
because the same legal result would follow, however indis-
putable the will might be. Aun administrator cannot sue in
any jurisdiction foreign to that from which he receives his
authority, but must qualify anew.
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